WARRANT ARTICLE EXPLANATIONS
FILED BY PETITIONERS FOR THE
MAY 19, 2020 ANNUAL TOWN MEETING

ARTICLE 1
Submitted by Select Board

Article 20 of the November,2000 SpecialTown Meetingrequiresthat this be the first article at
eachAnnual Town Meeting.lIt callsfor the SelectBoarc to appointtwo Measurerf Woodand
Bark.

ARTICLE 2
Submitted by Human Resources

This article is insertedin the Warrantfor any Town Meeting when there are unsettledlabor
contracts. Town Meeting must approve the funding for any collective bargaining agreements

ARTICLE 3
Submitted by Treasurer/Collector

This article authorizesthe Town Treasurerto enterinto CompensatingBalance Agreements,
which areagreementbetweera depositoranda bankin which the depositoragreego maintaina

specifiedlevel of non-interestbearingdepositsin returnfor which the bank agreesto perform

certainservicedor the depositor.In orderto incorporatesuchcompensatindgpalanceagreements
into the local budgetprocessthe Commonwealttpasseda law in 1986 mandatingthatall such
arrangements be authorized by Town Meeting on an annual basis.

ARTICLE 4
Submitted by Select Board

Section2.1.40f the Town'sBy-LawsrequiresthateachAnnual Town Meetingincludea warrant
article showing the status of all special appropriations.

ARTICLE 5
Submitted by Select Board

This articleis insertedin the Warrantfor every Town Meetingin casethereareany unpaidbills
from a prior fiscal yearthat are deemedo be legal obligationsof the Town. Per Massachusetts
General Law, unpaid bills from a prior fiscal year can only be paid from current year
appropriations with the specific approval of Town Meeting.



ARTICLE 6
Submitted by Board of Assessors

This article providesfor an increasein the property tax exemptionsfor certain classesof
individuals, including surviving spousesthe elderly, and the blind and disabledveterans. The
proposedincreases,which require annual reauthorizations,have been approvedby Town
Meeting continually since FY1989.

ARTICLE 7
Submitted by Select Board

In May 2018, Brookline voterssupporteda debt exclusionoverrideto fund the expansionand
renovationof Brookline High School. Constructionon the Brookline High School Expansion
began on June 10, 2019. There are three major components to the project:

1. Build a new, stateof the art Science,Technology EngineeringandMath wing at
the corner of Tappan and Greenough Streets, replacing the existing Roberts Wing
2. Build a new academidouilding at the cornerof Cypressand TappanStreetsthat
will primarily serve9th gradestudentswhile beingfully integratednto the coreof BHS
campus

3. Renovatethe third floor of the Schlunt: Gym wing turning the existing and

outdated science labs into modern, full sized classrooms
Otherimprovementsandupgradeswill take placeatthe TappanGym, Kirrane Pooland
at Cypress Field.

This warrantarticle seeksTown vote to appropriateporrow or transferfrom availablefunds,up
to $32M additionalincreaseo the previouslyapprovedudgetof $205.6Min orderto complete
all planned sub-projects of the Brookline High School Expansion Project.

TheTownis usinga CM at-riskmethodfor the High Schoolproject. With this methodthe Town
usesatwo-phaseselectionprocesgo contractwith a constructiormanagethatwill alsoserveas
the project$ generalcontractor.The contractis a costplus fixed fee contractwith a guaranteed
maximumprice (GMP). CM at Risk providesdesignphaseandpreconstructiorservicesandcan
provideearly costestimatesandfeedbackio helpin the designdevelopmenprocesgesultingin
amoreaccuratecostmodelandthe ability to influenceoutcomesy addressingssuesearly. It
is typical with CM @ Risk (CMR) delivery approacho incrementallystarta projectwith early
bid packages, in advance of final overall building designs and complete cost
estimates/Guaranteddaximum Price (GMP), in orderto meetan earlier desiredcompletion
datefor the project. A risk with this approachis startingthe project,and then at a later date
receivinga GMP for the overall projectafter majority of bid packagesreprocured. The Project
Team had previously agreed to release early design packages for Enabling work,
Demolition/Abatement,Curtainwal, Precast, Siteworl, Structural Steel, Concrete, MBTA
EnablingPhaseandmisc. otherearly scopeswhich wereall bid andprocuredbetweenJanuary



2019 and Summer2019. 100% final designswere completedfor the new CypressBuilding,
STEM additionandthe MBTA StationimprovementdetweenJuly and August2019at which
point the balance of bid packages could then be procured throughout Fall and early Winter 2019.

As of February2020,the majority of bid resultscamein cumulativelyover budgetfor STEM,
Cypressand MBTA Station projects. Additionally, projectedcostsfor Town-fundedForce
Accountswith the MBTA in orderto fund selectiveshutdownsof the D-line serviceon certain
weekend/weeknightliversionsin order to completeconstructionactivities in and aroundthe
active Station. Combinedoverrunsfrom bidding to date and MBTA are estimatedbetween
$27™M-$32M over the original 2017 budget of $205.6M (approximately 15%).

The balanceof Brookline High School Expansionsub-projectsTappanRenovations3rd Floor

RenovationgOld ScienceWing), Streetscapémprovementsand misc. Deferred Maintenance
areon hold at the momentpendingbudgetdecisions. 60% estimatedor thesesub-projectsare

currently reflected within the above projections.

The entire project team have continuouslylooked for opportunitiesto reducethe projected
overrunsthroughouteachvarious designphasesover the pastcouple of years(dual estimates
performed each time), and even after bids have been received. Mitigating options and
recommendations to the Town will be presented in various upcoming meetings.

ARTICLE 8
Submitted by Advisory Committee

Thisis theannualappropriationsarticle for FY2020. Includedin this omnibusbudgetarticle are
operatingbudgets,specialappropriationsenterprisefunds, revolving funds, and conditionsof
appropriation. This is the culminationof work that officially beganwith the publicationof the
Town Administrator§ Financial Plan on Februaryl2th. The proposedbudgethassincebeen
reviewed by numerous sub-committeesof the Advisory Committee, the full Advisory
Committee andthe SelectBoard. Thevote ultimatelyrecommendetb Town Meetingis offerec
by the Advisory Committee.

ARTICLE 9
Submitted by Paul Saner, on behalf of the Newbury Zoning Committee

Summary

The Newbury Zoning Committee (NZC) voted at its meeting on Méafdo 4ponsor
seveninterrelated warrant articles dealing with the former Newbury College campus. This
Jackage of articles is the result of over 8 months of negotiations between the Town and
Welltower, Inc. (Welltower” or the Developer), the new owner of the campWelltoweris a
Real Estate Investment Trust (REIT) and a senior housing developer.

The three key components of the transaction are:



1. Proposed¥isher Hill Special Overlay District * (the ©verlay District) to allow
Welltowerto develop a senior living community on a portion of the property. The
Developer has indicated that if the Fisher Hill Special Overlay District is not approved at
the May Town Meeting it intends to sell the property in one or more pieces.

2. RelatedAffordable Housing Inclusionary Zoning Alternatives. Town Meeting is
being presented with twoalternative paths by whicWelltower may satisfy its
affordable housing obligations in connection with its senior housing project.

3. Assuming the Fisher Hill Special Overlay District Zoning is passed by Town Meeting
and subsequently approved by the Attorney General, the Town will have the
Opportunity to Purchase that portion of the property located on the West side of Fisher
Avenue (¥ormer West Campu} for $14.8 million, a below-market price, if a debt
exclusion vote planned for May'4s approved by the voters and followed by Town
Meeting approval of the acquisition. If either of those two steps fail, the Town will
otherwiseshare in sale proceeds over $14.8 milliomhen the former West Campus is
sold by the Developer to another party. A description of the property to be acquired is
contained in Article X7 which is the authorization to purchase the former West Campus.

The articles are listed below:

Article Warrant Reference Comments
Article X1 Fisher Hill Special Overlay | If Articles X1-X4 are not approved, the
District Zoning Developer has indicated its intent to se
off the property to another buyer.
Articles X5, X6 and X7 would then be
moot.
Article X2 Acceptance of Restrictive
Covenant
Article X3 Authorize Select Board to
enter into Memorandum of
Agreement
Article X4 Acceptance of an easement | This easement will protect trees along
protecting trees along Fisher| Fisher Avenue and allow the linkage of
Avenue the Tax Certainty Agreement to the
Project Site.

Article X5 125 Holland Zoning If Article X5 is not approved, the
inclusionary zoning requirement will be
met with the Alternative Cash Option.

Article X6 Municipal Use Overlay Approval of Article X6 is necessary for

Zoning the Town to be able to use the former
West Campus for municipal uses, most
notably municipal office and associated
support services if Article X7 is
approved.

Article X7 Authorization to acquire If Article X7 is not approved, the




former Newbury College Weg Developer will sell the former West
Campus campus to another buyer. The Town wi
share in the proceeds of the sale for the
portion of the sale price above $14.8
million.

U

Town Benefits If passed, the articles will provide significant benefits to the Town, including:

X Substantial inclusionary zoning (affordable housing) commitments;

X New and secure property taxes, with a present value to the Town estimated to range from
approximately $40 million to $60 millidnand memorialized in the tax certainty
agreement (Article x4);

X Sustainability undertakings including voluntary compliance withi\tbé-ossil Fuels By-

law 2;

The maintenance and adaptive re-use of the historic Mitton House; and

X Other community benefits (such as partnering with the Senior Center and Teen Job
Fairs).

X

Passage of the Fisher Hill Special Overlay District zoning article is a prerequigfe|tdwer

offering the Town the opportunity to acquire the west side of the former campus. Th& Town
acquisition of the west side is dependent on both the voters and Town Meeting approving it and
funding it? Article X6 is a zoning Article that would allow the Town to use the West Campus for
short-term, interim municipal uses while it undertook an intensive process involving the
community to determine the final use of the former West Campus.

The Town$ real estate advisor, McCall&lmy (http://mccallalmy.con)/ has considered the
following questions(1) What is the highest and best use for the East side property and how does
that compare to both the land value attributable to the senior living proposal as well as to what
is allowed under zoning&nd(2) Did we get as much from the developer as we could?

The Town$ advisors believe a tax-exempt educational use is the highest and best use for the
former Newbury campus. If the property were sold to such an institution, the Town would not
receive any tax reventjyeor would there be any new affordable housing units built or funded.
Further, if such an educational entity elected to invoke the Dover amendment, th§ &bikty

to control what happens on the site, an important goal of the neighborhood, will be limited,
although, according to Ch. 40A sec. 3, the Town may impose reasonable dimensional controls on
such a development.

' The range reflects 3% and 4% discount rates. The Holng term cost of capital is currently about 2%. Present
value was calculated over 95 years.
? With an expected limited exemption request for heating the water of an indoor pool

Technically, Town Meeting could approve the purchase even if the voters reject it but the strain such an acquisition
would put on the Tow§ Capital Improvement Program would be a strong disincentive for the Select Board to act

on the authorization.

*The Town would likely attempt to negotiate a PILO®gyment In Lieu of Taxey agreement for some revenue ]
but, even if successful, such payments would likely be substantially less than the tax revenue from the project being
discussed.


http://mccallalmy.com/

See theCommonly Asked Questions Regarding the Property and the Transactiorsection at
the end of this explanation for a discussion of these and other questions, a financial analysis of
theWelltowerdevelopment, and related issues.

Background and Developer

In December 2018, Newbury Colleg@&gewbury” or the College’) publicly announced that it

would be closing its 7.87-acre campus atop Fisher Hill at the conclusion of the 2019 spring term.
Non-profit educational uses have been located there for nearly 70 years, and this is a by-right
allowed use throughout the Town. Due to its tax-exempt status, the College was not paying taxes
but was making a small voluntary PILOT. The property is located in an area zoned for single-
family residential (S-15 and S-25).

The Spring 2019 Bid Process

In early 2019, the Colleg® Trustees engaged Colliers International to sell the property. Specific
transaction terms required a single buyer for the entire property and there was a stated preference
for bids containing neither permitting nor financing contingencies.

The Town engaged McCall &lmy in early 2019 to assist the Town in its pursuit of the

Newbury campus. McCall &lmy served as the Tows professional advisor throughout the
competitive auction process and acted as intermediary between the Town and Colliers
International. McCall 8Almy confirmed that Colliers planned to run its process as an auction
with multiple rounds of bidding. McCall &Imy guided the Town in its formulation of a

bidding strategy which was designedijcallow for the Towrs advancement to each subsequent
round of bidding while also ii) attempting to secure the property for the Town at the lowest
possible price. Given Newbufydesire to quickly find a buyer, there was a sense that Newbury
might accept a lower bid from the Town given its credit worthiness and credibility. In an attempt
to provide Newbury with certainty of closure, the Town structured all but its final bid at price
levels that did not require the contingency of a debt exclusion vote. Because th§ Town
decision-making and capital procurement process is political in nature, the Town was at a
competitive disadvantage in the auction process relative to many other biddersimatrend

best” round ofbiddingthe Town put forth an offer to purchase the property in excess of $30
million, subject to a debt exclusion vote contingency. Final and best bids were due just after the
failed May 2019 debt exclusion vote, highlighting to Newbury the risk that the Town might not
approve a debt exclusion for the acquisition of the property.

Welltower as the Winning Bidder

In June 2019, the Town was confidentially approached by representatideslifverInc., the
winning bidder Welltoweris a major health care REIT (NYSE: WELL) that develops and owns
senior housing, assisted living and memory care communities, as well as post-acute care
facilities and medical office buildingsWelltowel generally owns assets by itself or in joint
venturewith other entities. As a REITelltowerdoes not directly operate its properties and
either leases them under long-term triple net leases or owns them subject to management



agreements with leading industry operators. ReceWslltowerhas grown its direct

development portfolio, targeting state of the art, luxury senior housing developments in growing
urban areas, particularly in coastal markés.February 10, 2020Yelltowerwas recognized as

a Global Leader in Sustainability Performaridyy S&P Global. WhiléVelltowerowns many

senior living facilities in Massachusetts, Newbury would\ltower § first direct development

in the metropolitan Boston market.

Welltower § representatives disclosed that they had the entire 7.87-acre Newbury property under
contract to purchase, subject to the Attorney Gerfeaglproval of the Newbury Trustefes
disposition planWelltowerrequested that the Select Board immediately Wgelttower §

closing on the acquisition, to begin work on a zoning change to enable the development of a
high-end senior living community, incorporating the maintenance and adaptive re-use of the
Mitton House, on the East side of the camipumsaddition,Welltower offered to sell to the Town
the former West CampusWelltower also indicated its intent to sell the final Newbury parcel,
the .87 acre 125 Holland Road site, given that it was not part of the senior care facility
development.

Thirty days after the Attorney General approved the transadtietitowerfinalized the

purchase for $34 million, representing 13% less than the prdp&39.1 million assessed value
at the time of sale.

In anticipation of the closing, the Select Board created and charged the Newbury Zoning
Committee MNZC"). Seenttps://www.brooklinema.gov/1720/Newbury-Campus-Zoning-Study-
Committeefor plans, minutes, and the identities of NZC members, many of whom had served on
the previous Newbury Acquisition Committee. Members consisted of real estate professionals,
neighbors, and two Select Board members. The Town Administrator and representatives of the
Planning Department and Town Cour$elffice provided staff support to the NZC.

Welltowerrepeatedly requested that the Town expeditiously review its request for a zoning
change since its intentions were, and remain, to commence construction as soon as possible.
Since October 2019, there have been 10 public meetings of the NZC, 7 of the Architectural
Subcommittee and 8 of the Negotiations Subcommittee (mostly in Executive Session) in addition
to a number of working group negotiations witkelltower.

The recent Brookline Fiscal Advisory Committee report recommends expanded economic
GHYHORSPHQW ZLWK WDUJHWHG J]RQLQJ FKDQJHV WR SURYLG
IS a unigque opportunity to do this in a residential zone where an educational use has a value
JUHDWHU WKDQ UHVLGHQWLDO 7KDW LV UDUHO\ WKH FDVH

Package Negotiated withNelltower
Negotiations withVelltowerfocused primarily on 3 topics) the proposed size and design of

the senior living community, ii) the inclusionary zoning (affordable housing) alternatives, and iii)
extracting value from the former West Campus either in the form of a discounted purchase price

ZA total of 3.88 acres at 117 Fisher Avenue and 124 Holland.
A total of 3.13 acres at 110 Fisher Avenue, 124 Fisher Avenue, 150 Fisher Avenue, Biydlag&oad.


https://www.brooklinema.gov/1720/Newbury-Campus-Zoning-Study-Committee

for the Town or revenue sharing upon the potential sale of the property to a party other than the
Town. McCall & Almy advised the Town and directly participated in the negotiations. Market
and financial feasibility analyses were provided by Pam McKiriney

https://tinyurl.com/sq3k8:), anindependent consultant who has been the Tgweual estate

financial consultant for a number of negotiated overlay zones. Gary McCabe, the recently-
retired Chief Assessor, provided advice on the projected senior living real estate taxes.

Ms. McKinney concluded theroposed unit mix and project scale are necessary to enable
operational efficiency and financial feasibility.

The Town focused its negotiating efforts on securing for the Town the requiréMelitsver,

as the developer of a major project in the Town, would need to falmast particularly the

means by which it would meet its inclusionary zoning requirera@iing with memorializing

the benefits and planning objectives the development would advance while mitigating its
impacts. The main municipal benefit pursued by the TBwegotiators was the creation of

value from the disposition of the West Campus: either through the lowest possible purchase price
in an acquisition by the Town or, should the voters elect not to proceed with the acquisition, the
highest return in a profit-sharing arrangememvélltowerwere to sell it to a third party.

However, as noted above, the fiscal benefit of a completed and oper#iielitalver project to

the Town was considerable, so negotiations needed to be pursued in a manner that would not
jeopardize the viability of the entire transaction. Finally, all parties involved recognized that a
failure to negotiate a deal would likely lead to a sale of the former Newbury campus to one or
more tax-exempt educational uses, with an attendant loss of tax revenue.

Through the MOAWelltower KDV FRPPLWWHG WR VXVWDLQDELOLW\ UHT)>
RI 6WDWH DQG ORFDO UHTXLUHPHQWY 7UDQVLW 'HPDQG 0DQ
maintenance and adaptive re-use of the Mitton House, the two affordable housing inclusionary

zoning alternatives before Town Meeting, and the opportunity for the Town to purchase the

former West Campus or otherwise share in sale profits in excess of what the Town would pay as

well as other community benefits.

Fisher Hill Special Overlay District

The Fisher Hill Overlay District proposes zoning changes to the 3.88-acre Newbury College East
Parcel fronting on Fisher Avenue. Even though the existing site has been used as a college
campus, it is zoned for single family residences.

The Overlay District zoning would allow, by special permit, the development of Balfour at
%URRNOLQH DQ DSSUR[LPDWHO\ VTXDUH IRRW VHQLRU
includes the maintenance and adaptive re-use of the 20,000 square foot historic Mitton House,

and will require the demolition of 75,000 square feet of existing structures. The project is

expected to contain approximately 160 luxury market rate senior rental units, with approximately

80 independent living, 40 assisted living and 40 memory car€.units

Proposed Zoning and Summary Project Design

" This is the current allocation of units and is subject to minor adjustments.


https://tinyurl.com/sq3k8z7

7KH SURSRVHG 2YHUOD\ 'LVWULFW DOORZV E\ VSHFLDO SHUP
1.15. This overlay zoningunsetsif the required special permits are not appliecbfpthe end

of 202Q or in the event of the developer not using best efforts to diligently receive all permits

DQG DSSURYDOV VXEMHFW WR ILQDQFLQJ DQG HFRQRPLF FRQC
leaves in place the existing residential zoning which consists of S-25 (FAR of .20 with .25 for
FOXVWHU E\ VSHFLDO SHUPLW DV ZHOO DV 6 )$5 RU
proposed 193,000 square foot project would slightly more than double the amount of floor space
currently on the property.

Balfour at Brookline would be a major impact project requiring a Design Advisory Team (DAT)
DSSRLQWHG E\ W K HveQH2 QoQreend sévdrd plikdic meetings, the NZC
Architectural Subcommittee guided a 9% reduction to the proposed building mass, as well as
significant changes to the site plan and building dediga.NZC Architectural Subcommittee

has also developed design guidelines to inform the DAT, which have already been reviewed by
the Planning Board/Velltowerhas requested that the DAT be appointed in June should Town
OHHWLQJ DSSURYH WKH JRQLQJ FKDQJH

TheWelltowerarchitectural team consists of Robert A.M. Stern Architects (RAMSA), a

distinguished architecture firm based in New York City, BimgoldAlexander Architects, an
HVWDEOLVKHG ORFDO DUFKLWHFWXUH ILUP 7KH SURSRVHG
IRXQG LQ WKH VXUURXQGLQJ UHVLGHQWLDO QHLJKERUKRRG
and activates the street edge with open space in excess of what presently exists by varying

setbacks and building heights. These range from a low of three stories or 70 feet along Fisher

Ave and Holland Road to a range within the interior of 80 to 95 feet and five stories to a

PD[LPXP RI IHHW DQG VWRULHV

Balfour at Brookline will contain two courtyards that face Holland Road and Fisher Avenue,
DOORZLQJ WKH SUHVHUYDWLRQ RI ODUJH H[LVWLQJ VWUHHW
UHVLGHQWY HQWHU WKH EXLOGLQJ DV ZHOO DV VKHOWHUHG
expected to reduce the appearance of the pjsize. The project will result in an increase in

both open and green space.

There will be 98 parking spaces, 43 of which will be sheltered. The approximately 0.6 spaces per
unit is deemed sufficient given the expected low use of cars by residents and the TDM measures
to whichWelltowerhas committed. After 5 years, based on operating experience, a special
permit may be applied for to reduce the amount of exterior (not sheltered) parking.

Anticipated Operating Approach
Welltower has selected Balfour Seniowing https://balfourcare.comDV WKH RSHUDWRU R

at Brookline. In 2019Welltowerformed a new relationship with this Denver, Colorado-based
premier operator of luxury independent, assisted living and memory care communities.

Balfour at Brookline will offer an all-inclusive lifestyle including distinctive restaurant venues,
over 200 life enrichment programs each month and complimentary scheduled transportation.


https://balfourcare.com/

Facility amenities will include a large centralized dining room with adjacent great room, lounge,
salon, indoor swimming pool, fitness center, library and upper-floor sky bar.

The approximately 80 Independent living units will range in size from about 750 sq. ft. to 2,000

VT IW DQG DOO ZLOO FRQWDLQ HLWKHU RU EHGURRPV D¢
GU\HUV 5HQWY DUH SURMHFWHG WR DYHUDJH SHU PRQ
included will be a range of services and amenities, including an extensive activities program
containing a variety of lectures, educational, cultural and musical events. There are a number of

meal plan options and some services may require an additional fee.

The 40 assisted living units will average approximately 450 sq. ft. and will have modified
NLWFKHQV 7KHVH XQLWYV ZLOO FRQVLVW RI VWXGLRV DQG
ZDVKHUV DQG GU\HUV 5HQWYV DUH SURMHFWHG WR DYHUDJH
Extensive activities with entertainment and a variety of educational events will be run within the
DVVLVWHG OLYLQJ ZLQJ ZKLFK KDV D VHSDUDWH NLWFKHQ DQC
1XUVLQJ VHUYLFHV ZLOO EH SURYLGHG LQFOXGLQJ DVVLVWD
addition, advanced high-tech monitoring systems will be provided so that nursing staff can

monitor remotely the residerffactivity levels 24/7 to ensure that nursing staff is aware of
DFWLYLW\ OHYHOV UHODWLQJ WR WKH KHDOWK DQG ZHOO EH
Residents will receive a basic level of care and for those who need or request additional services
WKH\ ZLOO EH DYDLODEOH DW DQ DGGLWLRQDO FRVW

The 40 Memory Care Units will average 350 sq. ft. and average monthly rents are projected to be
$00 PHDOV DUH SURYLGHG DV WKHVH XQLWY GR QRW |

DFWLYLWLHY SURJUDP DQG GLQLQJ URRP 7KH OHPRU\ &DUH

RYHUQLJKW VWDIILQJ WKDQ WKH $VVLVWHG /LYLQJ 8QLWV DQ

The community will have a Director of Nursing whose sole focus and responsibility is for the

FDUH RI UHVLGHQWY LQ WKH DVVLVWHG OLYLQJ DQG PHPRU\
VXSHUYLVH WKH QXUVLQJ VWDII PDGH XS RI 51V /31V DQG &1
/ILYLQJ XQLWYV ZLOO DOVR KDYH DFFHVV WR QXUVLQJ FDUH Vk
Balfour asserts that this complement of on-site nursing staff sets Balfour apart from other Senior
Living facilities and not only provides a high level of care and security to its aging residents, but

also reduces the need to use 911 services for non-emergency situations.

1XUVLQJ VWDII ZLOO EH RQ VLWH 7TKHUH ZLOO EH WKUH
DPRQJ DOO WKUHH XQLW W\SHV $SSUR[LPDWHO\ HPSOR\HI
shifts, while the overnight shift will have approximately 10 employees.

Anticipated Net Fiscal Benefits and Tax Certainty

The Tax Certainty Agreement will be triggered if Town Meeting votes in favor of the Fisher Hill
Overlay District article and the Attorney General approves it. The Tax Certainty Agreeasent

a term of 95 years with the proposed senior living community use taxed at the residential rate.
Welltower has agreed separately to hold all associated personal property in an entity taxable by
the Town, which will mean the Town will be able to assess personal property tax on it at the



higher commercial rateOnce the Project is completed, the Tax Certainty Agreement will be
recorded, ensuring that it will run with the land and appMvalltoweror any successive owner
of the property for the full term

Determining a future assessed value for this type of asset is complicated with few if any
comparable properties to look to as examples. Further, Balfour at Brookline has operating
business components generating significant value that are not subject to real estate tax. While the
Developer believes the taxes upon stabilization will be about $800,000 (assuming the current tax
rate and no overrides), the To®riax consultant believes this may be a conservative estimate.

JLVFDO FRVWV WR WKH 7RZQ DVVRFLDWHG ZLWK WKLV GHYHO
Balfour will have on-site 24/7 nursing staff to limit the number of 911 calls generated by the
IDFLOLW\ WR DQ H[SHFWHG DYHUDJH RI RQH FDOO SHU ZHHN
ambulance service, and it is anticipated that there is sufficient capacity if police and fire EMTs

also respond to calls.

The present value of the fiscal benefits has been calculated to range from approgidtately

million to $60 Million. That range is based on the $800,000 estimate beginning in late 2025, the
projected date for stabilized occupancy and 3 years after the tax certainty agreemént sfaKs
three-year lease-up after projected completion is a standard assumption according to Ms.
McKinney. The analysis assumes the $800,000 grows at the rate of 2.5% annually over 92 years

(the maximum amount the overall tax levy can increase but conservatively assumes no operating
RYHUULGHV ZKLFK ZRXOG LQFUHDVH WKH WD] 7KH DQDO\VL
conservative figures given the ToWrcurrent long-term cost of capital of approximately 2%.

In addition, building permit fees are estimated to be at least $1.5 Million.
Negotiated Sustainability Benefits:
The following sustainability commitments are contained in the MOA:

1. As envisioned by the recently passed Article 21 of Fall 2019 Town Meeting (Prohibition
on Fossil Fuel Infrastructure), no use of natural gas or fuel oil except for the commercial
kitchens, emergency generator, and domestic hot Wwater
LEED-NCv4 Gold Certifiable.
Developer will optimize the building for solar renewable energy measures and will
consider photovoltaic and solar thermal where feasible.
4. To the extent feasible as reasonably determined by the Developer, it will implement so-
FDOOHG 3DVVLYH +RXVH VWUDWHJIJLHY WR UHGXFH HQHUJ
5. Implement Site Sustainable Measures which will include the following:
a. Consider the use of permeable pavements such as permeable asphalt for
driveways and parking areas, and permeable concrete pavers for the vehicular
entry plaza, Holland Rd. Overlook, and other site features where feasible.

w N

zThere will be smaller tax payments from the issuance of the Certificate of Occupancy made until then.
The developer has stated their requirement to use natural gas to heat an indoor pool.



b. Stormwatercontrol measures will optimize on-site filtration using rain gardens
andbioswales

c. Install native and drought tolerant plants. Incorporate bird friendly and pollinator
plants.

Negotiated Community Benefits:
The following community commitments also are contained in the MOA:

1. Balfourwill partnerwith the Councilon Aging and/orBrookline CommunityAging Network
(AN on various cultural, educationaland/or musical/artisticeventsat least quarterly.
Sucheventsshall be eitherat the ProjectSite or the SeniorCenteror suchotherpublic place
as mutually agreed X S RWelltowel hasalso agreedto make a voluntary contribution of
$2,500 per year to the Senior Center to support its programming.

2. Providecommunityspacefor meetingsof local neighborhoodssociationsr otherBrookline
non-profits up to once a month or 12 times per year.

3. Balfour will hold a job fair at the Brookline Teen Center or other public venue and, to the
extent permitted by law, will give qualified Brookline residents preference for jobs at Balfour
DW %URRNOLQH ,Q RUGHU WR PDNH %URRNOLQH UHVLGHQ
ZLOO VHQG D QRWLFH RI VXFK MRE RSSRUWXQLWLHYV WR W
Brookline High School culinary arts and restaurant program to provide, from time to time,
paid or unpaid internship opportunities for students engaged in the culinary arts program at
the High School.

4. A Public Easement Area will be provided to create a green buffer of mature trees on Fisher

Ave maintained by Developer.

The Developer will provide a landscape buffer to abutters on the south side entry.

Electric vehicle charging stations will be provided in excess of Town requirements for

Project residents and guests.

7. Full cut-off exterior light fixtures with LED lighting. Use of pole mounted fixtures limited to
VXUIDFH SDUNLQJ DUHDV

8. Optimize Energy Efficiency of Building Systems

a. Provide water-efficient plumbing fixtures;
b. Perform building commissioning training for Operations and Maintenance

oo

Compliance with Findings and Mitigation Suggestions from Transportation Study
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not take any traffic credit for the prior college use nor consider traffic impacts from future uses

of the West campus. Since the average age of residents at the time of entry is expected to be
approximately 82 years, car ownership will be relatively low and the potential for resident trips

by personal automobile is expected to be minimal. The operations of the proposed facility are

aimed at reducing the number of automobile trips to and from the site and minimizing single

occupant vehicles. Specifically, Balfour will implement the following transportation demand
management ideas along with other measures:



=

Staggered employee shifts that do not coincide with peak roadway traffic hours

2. Employee shuttles will be run to the nearest train stations (C and D Green line stations to
the north) and employee T passes will be subsidized

3. Residents will have access to electric vehicles and vans with drivers for shared trips to
appointments and errands

4. No trailer truck deliveries, except for moving trucks hired by residents, will be allowed to
service the site

5. Bicycle parking will be provided on-site and showers/dressing rooms will be available for
employees

6. New on-site walkways will connect to the existing sidewalk on Fisher Avenue

VHB $ report concludes that additional peak period traffic estimated to be generated by the
development falls within the range of daily fluctuations in traffic volumes and will not be
perceptible to a typical driver traveling through the area. Detailed analysis presented in the study
indicates that the existing transportation infrastructure in the area can adequately support
development related traffic. The report also concludes no off-site traffic mitigation will be
necessary to support the development.

Negotiated Inclusionary Zoning (Affordable Housing) Alternatives

While the main project includes 160 total units, only 120 of those 4tiies approximately 80
units of service-supported senior housing and the approximately 40 assisted lividganaits
covered under the TowkInclusionary Zoning By-law. The 40 memory care units are not
considered full dwelling units under Inclusionary Zoning as they do not have cooking facilities.

The NZC Negotiating Subcommittee, with input from the Housing Advisory Board (HAB),
sought to arrive at an affordable housing recommendation which would fulfill as closely as
possible the various provisions of Brooklexisting Inclusionary Zoning By-law. The
ultimate recommendation, along with all of the other Town objectives, had to remain within
Welltower § overall financial feasibility constraints. These financial limitations were evaluated
by the Town$§ consultant.

Town Meeting will actually be provided the opportunity to choose between two distinct
affordable housing plans, both of which were unanimously voted as acceptable by HAB.

HAB Preferred Plan Develop 18 new mixed-income affordable condominium units at 125
Holland Road, a part of the former Newbury College campus directly across from the main
project. This plan is a preferred alternative under the T®Wwitlusionary Zoning By-law and by

the HAB. Because 125 Holland Road would require an affordable housing zoning overlay, this
preferred option would require a 2/3 vote of approval by Town Meeting.

Acceptable alternative planVelltowerwould contribute $6.525 million to the Housing Trust
Fund. The Housing Advisory Board has recommended that these funds be earmarked for the
exclusive prescribed use of the Brookline Housing Authority (BHA). The BHA would be
required to apply these funds to redevelop its Colonel Floyd senior housing property on Marion




Street, including replacing 60 obsolete senior housing units and adding 40 to 45 new low-income
senior rental housing units. This acceptable alternative plan does not require re-Zbioiuigl

the needed rezoning for the preferred plan not receive the required 2/3 vote, the Colonel
Floyd/BHA alternative plan would become effective as part of a majority Town Meeting vote to
approve the Memorandum of Agreement (MOA) for the main project.

The Inclusionary Zoning By-law requires 15% or 18 of the 120 housing units to be affordable.
The preferred 125 Holland Road development plan includes 18 affordable ownership units, with
6 units affordable to households earning up to 80% of the Area Median Income (AMI), 6 units
affordable to households earning up to 100% of AMI, and 6 units affordable to households
earning up to 150% of AMI. With 40 to 45 new affordable units, the alternative BHA plan

would exceed the minimum 15% requirement and serve primarily households earning less than

50% of AMI.

A third option that is generally prescribed under the existing By*ldiwect integration of the
affordable units within the main projecivas evaluated at the outset and determined by all

parties to be infeasible for this type of project because the very costly service/support amenity
package is inseparable from the housing component. Only about six affordable units would have
been feasible under this option.

Further detail comparing the preferred 125 Holland Road plan with the alternative Colonel
Floyd/BHA plan appears in the following table.

125 Holland Road 38,000 sq. ft.
parcel
adjacent to mainWelltower project

Brookline Housing Authority : Existing
BHA Col. Floyd property with available
land

Zoning By-law Adjacent offsite developmentis | Payment to Trust Fund for future affordal
preference #1 of 3 defined By-law alternatives | housing development is #3 of 3 alternatiy
Zoning By-law Meets 15% requirement but some un| Payment is less than the By-law formule
compliance (4.08) serve income range above current by- but

law range yields over 2x the minimum 15% of tota

units

Up-zoning Yes No; eventual parking relief may be need
required

Creation of new
affordable units

18 affordable ownership units (15%
120) serving incomes up to 80% (6
units), up to 100% (6 units), and up t
150% (6 units) of AMI and available t
all age groups

40 net new affordable rental units targeti
incomes at 50% of AMI + 60 replacement
D units available only to seniors
D

Geographic
dispersion of

Would augment 24 existing affordabl
units on Fisher Hill (Olmsted Hill)

Would increase affordable housing

concentration near Coolidge Corner




affordable

housing

Timing and By yearend 2022. May be longerthg = Depends upon timing of state subsidy

delivery main project but earlier than BHA awards. Could take 1-2 years longer tg
option. complete.

40B =SHI Minimum 6 units would qualify for 40B  All the 40 new units would receive 40B

inventory credit SHI inventory credit SHI inventory credit

Affordable Anticipated to be:

Housing New Atlantic Developmer developer Brookline Housing Authority

developer of Olmsted Hill Affordable Housing--

designated and supported by
Welltower?

Physical features

Max. 0.5 FAR; Max.18,965 GSF; 2.5
floors; 18 affordable units, most or all
bedroom w/most parking under new,
building area; Preserve/add to existin
building if feasible; otherwise all new
construction

One or more multistory elevator buildings
lat

Col. Floyd site. Would replace 60 obsolg
@®-story walk-up senior housing units and
add 40-45 net new units for a total of 100
105 new 1BR unitsWelltower
contribution would be one component of
larger finance and subsidy package for th

pte
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BHA project.

COMMONLY ASKED QUESTIONS REGARDING THE PROPERTY AND THE

TRANSACTIONS

What is the highest and best use for the East side property and how does that compare to both
the land value attributable to the senior living proposal as well as to what is allowed under

zoning?

As part of the Towr$ due diligence when formulating its bid, McCallAmy prepared a set of
opinions of land value based on a range of residential and continued educational uses:

“ Note that the selection of New Atlantic is subjeci\telltowerand New Atlantic entering into a binding
agreement with respect to the development of the 125 Holland Site.



These valuations were determined using the standard residual land value methbadbitey
factoring in the value of existing improvements (or the cost of their demolition).

! Residual land value looks at the present value of a development using industry standard discount rates and subtracts from that present value the
total cost of construction (hard, soft, interest carry, etc.). The excess of the present value over the total cost of construction is the theoretical

maximum value someone would pay for the land.



As shown above, McCall &Imy determined that the highest level of value for the East Campus
would be the reuse of the 95,000 square feet of existing buildings (potentially adding additional
space) by an educational non-profit. Educational non-profits that are exempt from both real

estate taxes and zoning, except for reasonable dimensional controls, can pay more for real estate.
Ms. McKinney attributed a value of $18.9 million for the East Campus assuming this use,

identical to its assessed value.

McCall & Almy valued the land in the range of $7.9 to $10.1 million under the existing
residential zoning regime (with the variation attributable to development as single family on the
low end and as cluster housing on the high end).

Commercial tax paying uses were determined to not be a good fit. The Town is currently
awaiting state certification of its Subsidized Housing Inventory (SHI), which the Town asserts is
now at 10%. It should be noted that the T@VBHI is expected to fluctuate over the next few
years for a variety of reasons, but any property orrecourse to 40B will be riskythe Town

may very well be at 10% at the time of filing of a Comprehensive Permit so a developer may not
claim the protections of 40B.

If an educational use remains the highest and best value, how Wa#itowerable to buy the
property?

As stated above, the rules set forth by the Trustees of Newbury impacted the sale process. The
Trustees valued a single purchaser and certainty of execution over price. That is not unusual in
many institutional transactions. McCall&my believes, through their own research and
discussions with the agent for the Trustees, that in addition to the TowNedhower.

Interested buyers were primarily educational institutions and other senior community developers.
Those prospective buyers, however, apparently struggled with the requirement to purchase the
entire property subject to existing zoning and may not have possessed the same resources as
Welltowerto ensure a closing that would meet the objectives of Newbury College.

As mentioned abové&Yelltowerobtained an approximately 13% discount from assessed value, a
value our consultants believe could have been realized if Newbury did not impose the
aforementioned acquisition requirements on the market.

Did Brookline get as much fronwelltoweras it could?

One never knows if there is a little more to be obtained in a negotiation. It is, however, the view
of the NZC that the Town has negotiated a fair deal for both parties anidhiiweris not
receiving any windfall.

The NZC reached this conclusion by evaluating the facts of the transaction and by analyzing,
with the help of its consultants, appropriate market information. Some of the key matters the
NZC reviewed and/or concluded are:

1. The up-zoning will not create any value in the East Campus land beyonsMetiatver
has paid.Welltower provided its detailed senior living community developnpent



forma, including projected development costs and projected stabilized net operating
income to Ms. McKinney for her review and evaluaton 7KH DOORFDWHG ODQG
$17 million is the result of a residual land analysis and, based on comparable market data
for other senior living developments, believed to be reasonable. That conclusion suggests
that if Welltower, subsequent to the up zoning, were to sell the East side to another senior
housing developer, that buyer would not value the land substantially greater than the $17
million Welltowerwill have dnvested in at that time. Our consultants believe that if an
up-zoning would create substantially greater value then the bidding for the property

might have reflected that, even with the restrictions imposed by Newbury. On the other
hand, if another purchaser used I@spirationalffrent assumptions, they might offer less

for the property.

2. If the up-zoning occurs but the Town does not buy the former West Cavdpliawer
will be limited in the upside it can realize from the sale of that property. The Town
negotiated a dual-option on the former West Campus. The Town can elect to purchase the
property at the discounted price of $14,8001000 the Town can share in the revenue
whenWelltower sells the former West Campus.

3. In presenting her market and financial analysis to the NZC, including her analysis of the
financial and operational feasibility of the senior living community, Ms. McKinney
characterized the/elltowerpro-formaas carrying3aspirational rents and
fonservativé development costs. The development costs include demolition of existing
facilities and the costly maintenance and adaptive re-use of the Mitton House. Ms.
McKinney explained that whilévelltoweris proposing a high-end project, its operating
margin is thin given the high costs of providing the services that the operations will
entail. Citing the industry standard benchmark of stabilized Return on Cost (ROC), she
concluded that the projected ROC for Welltower project is less than 6.5%, and that
was before the Town negotiated additional concessions. She believes that typical
developments target a stabilized ROC of more than 65%.

4. Additional concessions that have erodédlltower § returns were an increased
commitment beyond what it was initially willing to pay for one of the inclusionary
zoning alternatives and a reduction of the initial asking price for the former West
Campus.

If the Town has really pushetiVelltowerto such a thin ROC, why would they proceed?

Ms. McKinney$§ answer to this question at the public meeting Wae site is exceptionally rare

and has an exceptional competitive edge over other optiol« RPSDQLHY RIWHQ PDNH
investments for strategic reasons. In this instaWedlitower may want to establish a presence

in the Boston market with a premier property and they may be willing to accept lower returns to
accomplish that goal.

Y Asis generally normal practice when dealing with public companies or negotiated transactions, the details of the
developer§ pro formaare subject to a non-disclosure agreement, with the specific exception in this instance for the

inclusionary zoning amount and the land value attributed to the senior living project.

lsll\/_IcCaII & Almy estimates that the $14.8 million purchase price represents a $2.9 million discount from the $17.7
million McCall & Almy believes a non-profit educational user would be willing to pay for the former West Campus.
Colliers, the agent for Newbury, has appraised the former West Campus at $18.55 million.

“ Welltower§ February 12, 2020 annual earnings press release stated thatdohgdeted $308 million of
development funding with an expected stabilized yield of 7.9%



Even if we have pusheWelltowerto a subpar ROC, why cafiwe get more or even be given
the property for free as some have suggested?

The adageRigs get fat, hogs get slaughtefedlcommonly used in the real estate industry.

From afar, it seems like developers always I That is not reality because, as most banks will
confirm, real estate development (and investment) is a very risky undertakidgvelopment
requires the investment of considerable resources, financial and human, in the optimistic hope
that a concept will be successful even though the results will not be known until many years in
the future. The more appropriate questionMghy would any rational person, business or
otherwise, do whatever a negotiating party wanted if it jeopardized the viability of a decision
beyond an acceptable level of rigk

Balfour at Brookline will not be successful and value will not be created just because it gets
built. What must be understood is that the up-zoning is requirdiiétrowerto be able to

create the critical mass necessary to make a substantial investimgmirio create a successful
operation at the site. There is no assuranceMeditowerand Balfour will succeed in the

operating endeavor that is planned. Every dollar in value the Town obtains reduces the viability
of the project because it adds to the cost of the project without adding any earning power.

As a public companyelltower, its management and Board of Directors have legal and

fiduciary obligations to their shareholders (which includes anyone who owns an S&P 500 index
fund). It has been demonstrated that the projected returns on this project are thin and apparently
below market and certainly below whafelltowerhas been able to achieve in recent

development$:

The SB and the NZC have determined, with the help of our expert advisors, that the economics
of the proposed project are at the point where seeking additional concessions or payments to the
Town is not economically reasonable. The choice is to agree with the proposal or to reject the
deal and enter a new period of extreme uncertainty, and revenue stagnation (as it relates to the
property). In making this decision, Town Meeting Members should understand and evaluate
what happens if we reject this d§allhe Select Board and the NZC have done that and do not
believe there is gwhat if fscenario that is as, let alone more, favorable to the Town.

Why Aren §We Just Saying No to This Whole Thing and Taking the Entire Property By
Eminent Domain?

Eminent domain is an extremely risky and expensive undertaking that is widely misunderstood.
It is the view of the Select Board and the NZC that a taking would result in the following:

* The last two major recessions in the United States were caused by real estate conditions (the savings & loan
collapse and the housing crisis).

*Welltower§ February 12, 2020 annual earnings press release stated thatdohgdeted $308 million of
development funding with an expected stabilized yield of 7.9%



1. An expensive initial award to the current owner that could be at least as large as the value
attributed by Colliers in their appraisal conducted on behalf of Newbury (over $40
million).

2. A lawsuit fromWelltowerthat would challenge our right to acquire the land. Land may
only be taken by eminent domain for a valid public purpose, and the current owner would
likely claim that the taking failed to meet that standard. Even if the Town succeeded in
this initial lawsuit, in the years it was pending, the I§ngse would be limited, since
long-term capital investment would be inadvisably risky. Further, the risk involved
would cloud the title such that selling all or a piece of the land would be impossible.

3. A secondawsuit from the former owner challenging our valuation as insufficiently low.
The former owner would argue that the appropriate value ascribed to the property would
be, by law, the highest and best use of the property assuming zoning changes that could
be reasonably anticipated to be approved. The former dhagument on valuation
would not be limited by what previous consultants or assessors have said. It would likely
be a number substantially higher than any value previously associated with the property.
If the argument by some in the community that the up-zoning immediately creates value
for Welltowerin the amount of roughly $170 million is correct, the Town could,
conceivably, be required to pay that améunt

4. The final outcome of that second lawsuit would not be known for many years and would
be decided by a jury and not a judge. Juries in these matters traditionally bestow
considerably higher valuation awards than judges.

5. A decision to take is binding and irrevocable. The initial award would have to be
immediately available and payment must be made as soon as the decision to take is made.
There will not be time to go to voters for a debt exclusion. This will result in a financing
that will defer or possibly eliminate significant portions of the current CIP. Additionally,
once the property is taken, the Town is obligated to pay however how much the valuation
is determined to be. If the jury decided to award the former owner a massive amount in
additional damages, the Town would have no choice but to pay it.

The opportunity the Town will have to buy the former West Campus would advance municipal
goals without the legal (and associated financial) risk of an eminent domain taking. If, as the
NZC and our consultants believe, the value of the East Campus approximatégaitoateris
valuing it at in itspro forma then opting for an eminent domain taking would mean the Town
would be taking on significant risk without a compelling reason to deespecially if the
contemplated goal were essentially what is contemplated by these warrant apobesngthe

parcel to allow for additional development while retaining some of the land for municipal use at
the lowest possible cost.

ARTICLE 10
Submitted by Paul Saner, on behalf of the Newbury Zoning Committee

o Neither the NZC, the Select Board nor the Tdwexpert consultants believe the analysis that led to this
perspective to be realistic or remotely close to the actual value of the property.



This Article, if approved, will authorize the Select Board to enter into a Restrictive Covenant,

entitled STax Certainty Agreementand/or any related agreements. Once recorded, this Tax

Certainty Agreement would run with the land and provide tax certainty for real estate taxes for a
95-year term pertaining to the proposed development at so-cakestl Parcelof the former

Newbury College Campusthe parcels with the addresses 117 Fisher Avenue and 124 Holland

Road in Brookline. The current proposed uses are a senior living facility, but future uses could
SRWHQWLDOO\ LQFOXGH RQHV H[HPSW IURP WD[DWLRQ $OW
this Tax Certainty Agreement would ensure a full payment in lieu of taxes to the Town.

This warrant article is one of seven warrant articles relat@deitiower$ proposed

development on the former Newbury College campus. For more information on how this warrant
article fits into the larger package, please review the explanation for the warrant article titled
Fisher Hill Special Overlay District Zonirigoroposing a rezoning of the east side of the former
Newbury College campus.

TAX CERTAINTY AGREEMENT *March 5, 2020 version

IN RE: The parcels known as 117 Fisher Avenue (AssessdRarcel 1.D. No. 250-01-02) and
124 Holland Road (Assessor§Parcel 1.D. No. 250-03-05)
BROOKLINE, MASSACHUSETTS
TAX CERTAINTY AGREEMENT



ThisAgreementbetween WELLTOWHRIC.a Delawarecorporation,havingan office at
4500Dorr Street, Toledo,Ohio43615( Welltower ; Welltower andits successorandassignsn
title or interest the Premisesare hereinafter collectivelyreferred to as ‘Developer) and the
Townof Brookline,a municipalcorporation( ‘Yown ), locatedin Norfolk County,Massachusett
and acting by and through its SelectBoard (the ‘Board), (Developerand the Town being
collectivelyreferred to asthe “Parties) is executedthis __ day of ) (the
‘ExecutionDate ), and madeeffectiveuponthe date this Agreementis recordedin the Norfolk
CountyRegistryof Deedsand Norfolk RegistryDistrict of the LandCourt(the ‘EffectiveDate ),
upon the mutual promisesand obligationshereinafter set forth and additional consideration
which the parties acknowledgeis adequate and appropriate, upon the following terms and
conditions:

PREAMBLE

WHEREAS, the Town through its comprehensiveplan seeks to encouragethe
redevelopmentf underutilized,vacantand/orabandoneduildings and land in the town and
specifically at the former Newbury College site and to be assuredthat such redevelopment
resultsin the improvementgemainingastaxablepropertieswithin the Town to help protectthe
Town $§ existing property tax revenue; and

WHEREAS, Welltowel ownsthe parcelsof real propertyknownasandnumberecas117
Fisher Avenue (Parcell.D. No. 250-01-0i) and 124 Holland Road (Parcell.D. N0.250-03-05)
sometimegollectively referredhereincollectively asthe EastParcel, which wasacquiredby
Developerpursuantto that certainQuitclaim DeeddatedSeptembeb, 2019 recordedwith the
Norfolk Registryof Deeds(the Registry) in Book 37136,Page283, the legal descriptionsof
which are attachedhereto as Exhibit A, which as of the date hereof consistsof a several
buildings and a parking lot;

WHEREAS, Welltowel, Welltowel TRS Holdco LLC, a Delaware limited liability
companyandthe Town are partiesto that certainMemorandumof Agreementby and between
the Town of Brookline and Welltowe! Inc. and Welltowel TRS Holdco LLC, dated as of
| |,2020andrecordedn the Registryin Book [ ], Pagg ](the Memorandum
of Agreement); Capitalizedtermsusedin this Agreementandnot otherwisedefinedshall have
their respective meanings as set forth in the Memorandum of Agreement;

WHEREAS, as of the Effective Date, eachof the Town Meeting Approval Conditions
and Special Permit and Other Required Approvals have occurred and/or have been satisfied,;

WHEREAS, in accordancewith and pursuantto the Memorandumof Agreement,
Developerandthe Town agreeto executethis Agreementsof the datehereofandrecorda copy
thereof in the Registry;

WHEREAS, the Town and Developerseekto confirm their sharedcommitmentto
keeping the Premisesupon which the Project may be constructedas a taxable parcel
notwithstandingthat by virtue of its potentialuse,it may becomeexemptfrom the paymentof



real estatetaxesasnontaxableaeal propertyunderMassachusett§&eneralLaws, Chapters9, t
Clause Third or other applicable exemption; and

WHEREAS, for thereasonstatedaboveandpursuanto thetermsof this Agreementthe
Town and Developerhave agreedthat Developerto the Premiseswill make certainvoluntary
paymentdo the Town in certaincircumstance lieu of real estatetaxes,as more particularly
set forth in this Agreement.

NOW, THEREFORE, for goodandvaluableconsiderationthe receiptand sufficiency
of which are hereby acknowledged by the parties, Developethe Town agree as follows:

1. Developer Commitment to Voluntary Payment to the Town.
Commencing with the first fiscal tax year following the Assessment Date, and
ending ninety-five (95) years after the Effective Date of this Agreement (the
Term '), if and to the extent Developer is not otherwise obligated to pay real
estate taxes for the Premises by virtue of the Premises being used for one or
more Exempt Uses or Developer § tax-exempt status (the 3Payment Conditions ),
then, with respect to any fiscal tax year for which the Payment Conditions are
satisfied Developer shall make a direct financial contribution to the Town in the
amount equal to the real property taxes that would otherwise have been levied by
the Town for all or any portion of the Premises were the Premises not used for
one or more Exempt Uses or were Developer not precluded, based on its status,
from the payment of real estate taxes under applicable law in such relevant fiscal
tax year (the 3Voluntary Payment "). In such event, the Town shall accept the
Voluntary Payment in full satisfaction of Developer § obligations to make
payments to the Town under this Agreement and/or applicable law (whether now
in effect or, subject to Section 2, hereafter amended or adopted) on account of
the Premises being used for an Exempt Use or Uses. As used herein the term
3Assessment Date “ shall mean January 1%t or another date on which the Town
Assessors by statute make the first determination of the value of real property
following the Effective Date. As used herein the term S3Exempt Use " or 3Exempt
Uses “ shall mean those uses of real property that render such property eligible
for exemption from real property taxation pursuant to Massachusetts General
Laws Chapter 59, Section 5, Clause Third or other similar law, whether currently
in existence or adopted during the Term of this Agreement.

2. Payment of the Voluntary Payment to the Town. The Voluntary Payment
shall be paid to the Town in quarterly installments on the date real property taxes
are due for each fiscal tax year during the Term for which the Payment Conditions
are satisfied, and the Town shall provide Developer with a written statement of
the portion of any Voluntary Payment due not less than thirty (30) days prior to
the due date. Developer shall have the right to contest the amount of the
Voluntary Payment on the basis of over valuation or disproportionate valuation in
comparison to similar properties, provided Developer shall, before commencing
legal action, first use good faith efforts to mediate the issue of valuation with the
Town § Assessors.




3. Termination of Agreement. The Town or Developer shall have the right
to terminate this Agreement by, and effective upon, written notice of such
termination delivered to the other in accordance with Section 8, in the event that,
at any time after the Effective Date the federal or state laws, regulations,
ordinances and/or other government requirements applicable to the payment by
Developer of taxes, similar assessments or payments in lieu of such taxes on the
Premises used for one or more Exempt Uses and/or any judicial or administrative
interpretation of any of them (other than by the Town), change in any manner, the
direct or indirect effect of which is to change the terms, conditions, and/or
benefits of this Agreement in any way that is materially adverse to the Town or
Developer, with the exception of a change that would have the effect of
expanding the uses covered by the term 3Exempt Uses ". This Agreement shall
not in any manner whatsoever restrict the Town § exercise of its police power.
Upon transfer of title of the Premises, the grantor Developer § obligations under
the Agreement shall automatically terminate and the grantee Developer (e.g., the
successor owner of the Premises) shall be bound by the terms of this Agreement
as more particularly described in Section 8(j) of this Agreement.

4, Period of Restrictions. It is the intent of the parties that the restrictions set
forth herein be imposed for the duration of the Term, and Developer hereby agrees and
acknowledges that (a) the restrictions set forth herein shall not be deemed to be
unlimited as to time “within the meaning of Massachusetts General Laws, Chapter 184,
Section 23, (b) prior to the expiration of the initial thirty (30) years of the Term and prior
to the expiration of any subsequent renewal period, this Agreement and the restrictions
set forth herein may be renewed by the Town from time to time thereafter for additional

eriods not in_excess of twenty (20) years each, such renewal to be effectuated in

accordance with the provisions of Massachusetts General Laws, Chapter 184, Section
27 (as may be amended from time to time) or any successor statute.

5. Representations as to Authority.

I. The Town § Authority . As of the Execution Date, the Town
represents that it is duly organized, validly existing and in good standing under
the laws of Massachusetts and has all requisite municipal power and authority
under the Town § Bylaws and under the laws of Massachusetts to execute,
deliver, perform and be bound by this Agreement. The Town represents that (i)
the individuals executing and delivering this Agreement on the Town § behalf are
the incumbents of the offices stated under their names, and such offices have
been duly authorized to do so by all necessary municipal action taken by and on
the part of the Town, (ii) the Agreement has been duly and validly authorized,
executed and delivered by the Town, and (iii) subject to any future decision of a
court or arbitrator of competent jurisdiction, the Agreement constitutes the valid
and binding obligation of the Town, enforceable against the Town in accordance
with its provisions. If a third party challenges the validity and enforceability of
this Agreement against the Town, the Town agrees to use best reasonable efforts
to defend the validity and enforceability of this Agreement.



il. Developer § Authority . As of the Execution Date, Developer
represents that it is duly organized, validly existing and in good standing under
the laws of the State of its incorporation, that it is qualified to do business in, and
in good standing under the laws of, the State of Massachusetts and that has all
requisite power and authority to execute, deliver, perform and be bound by this
Agreement. Developer represents that (i) the individual executing and delivering
this Agreement on Developer § behalf has the authority to do so, and such
signing authority has been authorized by all necessary corporate action taken by
and on the part of Developer, (ii) the Agreement has been duly and validly
authorized, executed and delivered by Developer, and (iii) subject to any future
decision of a court or arbitrator of competent jurisdiction, the Agreement
constitutes the valid and binding obligation of Developer, enforceable against
Developer in accordance with its provisions. If a third party challenges the
validity and enforceability of this Agreement against Developer, Developer agrees
to use best reasonable efforts to defend the validity and enforceability of this
Agreement.

6. Lien/Collection Remedies. Upon the failure of Developer to
make any Voluntary Payment to the Town when the Payment Conditions were
otherwise satisfied, the Town may take whatever action it deems feasible to
collect said payment whether in law or equity. The parties agree that the
Voluntary Payment may constitute a fee for collection proceedings and may
constitute a lien on the property for collection purposes. Within no more than ten
(10) days following written request from time to time to the Town Tax Collector,
the Tax Collector shall provide Developer (e.g., the record owner of the Premises)
with a written statement to Developer and any potential purchaser of or lender to
the Premises certifying Developer § and the Town § compliance with this
Agreement as of said date and otherwise stating any amounts due and payable
and the amount of the Voluntary Payment.

7. Deed Reference and Affirmation of Successor In Title. Developer
agrees that during the Term each successive deed of the Premises executed and
delivered by the grantor shall contain the following statement:

Referenceis made to that certain Tax Certainty Agreementby and
betweenDeveloperand the Town of Brookline dated :

,recordedwith Norfolk County Registryof Deedsin Book ,
Page (togetherwith all amendmentsluly madeand recorded,the
STax Certainty Agreement). By acceptanceand recording of this deed,the
Grantee (i) acknowledgesand acceptsthe Tax Certainty Agreement, (ii)
acknowledgeghat Grantor is hereby releasedin full from all obligations of
Peveloper underthe Tax Certainty Agreementand (iii) agreesthat the Tax
Certainty Agreementshall be binding and enforceableagainstthe Granteein
accordance with its terms.




Developerandsuchsuccessors title shall notify the Town in the mannerprovidedin Section
8(j) hereofof the conveyancef the Premisesandshall providethe Town with a copy of the deec
evidencing the same conforming to this Section 7.

8. Miscellaneous Provisions.

(@) Notices . All  notices, consents, directions,
approvals, waivers, submissions, requests and other communications
under this Agreement shall be effective only if made in writing with all
delivery charges prepaid by a method set forth below, shall be effective at
the times specified below, and shall be addressed to:

If to Developer.
WelltowerInc.

4500 Dorr Street

Toledo, OH 43615
Attention: General Counsel

With a copy to:

JenniferDopazoGilbert, Esq

Law Office of Robert L. Allen Jr., LLP
300 Washington Street

Brookline, MA 02445

If to the Town:

Town of Brookline

Attn: Town Administrator
Brookline Town Hall

333 Washington Street
Brookline, MA 02445

With a copy to:

Town of Brookline
Attn: Town Counsel
333 Washington Street
Brookline, MA 02445

By commerciallyrecognizedovernightor expeditedcommercialcourier service,
effective uy upondelivery or the refusalof delivery by or on behalfof the addresseasevidenced
by the delivery receipt;

By hand delivery, effective upon delivery or the refusal of delivery by or on
behalf of the addressee as evidenced by the mes$engeipt; or



By US certified or registeredmail, return receipt requested,effective upon
delivery or the refusalof delivery by or on behalfof the addresse@s evidencedby the return
receipt.

Any party may changeor addto the addresseeand/oraddresses$or notice by giving
notice of such change or addition to the other party in accordance with this paragraph.

(b)  Severability/Captions . The provisions of this
Agreement are severable and, if any provision, or any portion thereof, is deemed

by a court or arbitrator of competent jurisdiction to be invalid, illegal, or
unenforceable for any reason, the remaining provisions, or remaining portions
thereof, shall remain valid and enforceable to the fullest extent permitted by law,
provided that (as determined by agreement of the parties or by a court or
arbitrator of competent jurisdiction) such continuing validity and enforceability
results in neither the loss of any material benefit to, nor the increase of any
material burden on, either party or both of them, as such benefits and burdens
are originally provided in this Agreement. If this Agreement is terminated or
rendered of no effect due to the invalidity, illegality, or unenforceability of any of
its provisions, those Developer obligations that otherwise would survive the Term
shall end. The captions used in this Agreement are for convenience only and
shall not be deemed to have any relevance to the meaning of any of the
provisions.

(c) Waivers/Time of Essence. The provisions and any
breach of this Agreement shall not be waived, except expressly in writing signed
by the waiving party. A waiver on one occasion or of one provision or breach
shall not constitute a waiver on another occasion or of another provision or
breach. Time is of the essence of this Agreement.

(d) Amendments . This Agreement shall not be amended
unless such amendment shall be expressly agreed in writing executed by duly
authorized representatives both parties.

(e) Whole Agreement/Survival . This  Agreement
supersedes any previous negotiations or agreements between the parties to this
Agreement, whether oral or in writing, in relation to the matters dealt with herein
and represents the entire agreement between the parties in relation thereto. The
provisions of this Agreement that, by their specific terms apply after the Term
shall, except as provided in Sections 5 and 9, survive the Term for so long as
applicable; and all of the provisions of this Section 9 shall also survive the Term
in relation to any of this Agreement § other surviving provisions.

) Real Property . All references in this Agreement to real
property or property owned by or of Developer shall be deemed to mean fee




ownership of the Premises, including fixtures and/or improvements thereto and
any use and/or occupancy of the Premises, including leases, which would affect
the determination of whether the property is exempt or taxable by the Town.

() Reservations . The Town and Developer agree that
this Agreement provides the Town with protection of its tax base, but nothing in
this Agreement in any way restricts the Town§ complete discretion in the
exercise of its police power or imposes any restrictions on Developer § complete
discretion to determine whether and how the Premises shall be developed and
improved and the use of the Premises and whether the Premises shall be
reserved for, converted to, or acquired for, one or more Exempt Uses and/or
taxable purposes, taking into account economic conditions from time to time,
relevant site constraints of development and any and all other considerations it
desires. The Town and Developer each reserves all of its respective positions,
rights and remedies at law and equity in connection with real estate taxes and
exemptions in the event of the termination, expiration or inapplicability of this
Agreement. Developer is entering into this Agreement voluntarily; and nothing in
this Agreement or Developer § performance of its covenants hereunder shall be
construed for any purposes whatsoever to constitute an acknowledgement by
Developer of any regulatory, statutory or contractual obligation to make the
Voluntary Payment or any other payment to the Town on account of real property
owned by Developer for Exempt Purposes, beyond the explicit contractual
commitments voluntarily made by Developer under, and subject to all of the
terms and conditions of, this Agreement.

(h)  Counterparts . This Agreement may be executed by
the parties hereto in multiple separate counterparts, each of which when so
executed and delivered shall be an original, but all such counterparts shall
together constitute but one and the same instrument of which there may be
multiple originals.

(i) Applicable Law. This Agreement shall be governed
by, and construed accordance with, the laws of The Commonwealth of
Massachusetts for all purposes, without regard to any such laws governing
choice of law.

) Successor In Title. This Agreement shall bind
Developer and its successors and assigns in title to the Premises and shall be
deemed to tfun with the land “for the duration of the Term. Any Developer, as
grantor of title to the Premises, shall be released from all obligations as
PDeveloper “under this Agreement upon the execution by such Developer, and
subsequent recordation in the Registry, of any deed transferring title of the
Premises (a Premises Deed ), which Premises Deed shall include the paragraph
required pursuant paragraph 7 above. Simultaneously with the recording of a



Premises Deed in the Registry, either grantor or grantee thereunder shall provide
written notice to the Town of the recording of such Deed, the transfer of title to
the Premises, and the notice addresses for grantee thereunder for purposes of
notices under this Agreement, including, without limitation, Section 8(a).

(k)  Recording. This Agreement shall be recorded at the
Norfolk County Registry of Deeds and Norfolk Registry District of the Land Court.



IN WITNESS whereofthe partieshave executedthis Agreementunder sealas of the
Effective Date.

WelltowerInc. Town of Brookline
Select Board:

By

Hereunto duly authorized

Date:

Hereunto duly authorized

Date:
Countyof Lucas
State of Ohio
On this day of 20 | before me, the undersignednotary
public, personally appeared of Welltowel Inc. as
of throughsatisfactoryevidenceof identificationto be

the personwhosenameis signedon the precedingor attacheddocumentandacknowledgedo
me that he signed it voluntarily for its stated purpose..

Notary Public

Personally Known
Produced Identification My Commission
Expires

Type of Identification




COMMONWEALTH OF MASSACHUSETTS
Norfolk, ss

On this day of 20, before me, the undersignednotary
public, personallyappeared

: SelectBoard, of the
Town of Brookline, proved to me through satisfactoryevidenceof identification to be the
personswhosenamesare signedon the precedingor attacheddocumentand acknowledgedo
methattheysignedit voluntarily for its statedpurposeasthe Boardof Selectmerof the Town of

Brookline.

Notary Public

Personally Known
Produced Identification My Commission
Expires
Type of Identification




Exhibit A

PARCEL ONE (117 Fisher Avenue):

BEGINNING at a monumentn the easterlyline of FisherAvenue,thirteenhundredsix (1,306)
feetfrom Boylston Streetat the northwestcornerof the land conveyedto the Inhabitantsof the
Town of Brookline by Horace N. and John H. Fisher, thence

NORTHEASTERLY: on saidland at right angleswith said Avenue,264.02feetto a
monument; thence

NORTHERLY: on saidland 250.76feetto a monumeniat a point wherethe fence
bounding said land as it now runs makes an angle; thence

SOUTHWESTERLY: by a straightline drawn 414.92feet to a point in the easterly

line of said Avenue 180 feet northerly from the point of
beginning, and thence

SOUTHERLY: by the easterlyline of said Avenue 180 feet to the point of
beginning.

Or howeverotherwiseboundedand described Containingsixty-threethousandsevenhundred
and seventy-five(63,775) squarefeet, more or less,accordingto a plan madeby Fuller and
Whitney datedAugust 11, 1884, and recordedwith the Norfolk County Registry of Deedsin
Book 559, Page 392.

PARCEL TWO (124 Holland Road):

A certair parce of land, with the improvement thereon situatec on Fishel Avenue
Brookline, Massachusettianc showr asthelot markec"C" ona planentitlec "Planof Lanc
in Brookline, Mass." by E. Worthington, Engineer,dated July 15, 1926, recordedwith
Norfolk County Registry of Deeds,Book 1707, Page 513, boundedand describedas
follows:

NORTHERLY by Holland Road by two measurements, 260.70 feet and 102.00
feet;
EASTERLY by land now or formerly of Herbert T. Boardman shown as the

lot marked "D" on said plan 267.37 feet;

SOUTHERLY by Tract Il herein, 298.1f8et;
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WESTERLY by FisherAvenue,323.75feet;

NORTHWESTERLY by thecurveformingthesoutheastornerof saidHollandRoad
and Fisher Avenue, 23.94et;

All as shown on said plan and containing 105,081 square feet of land, according to said plan.

ARTICLE 11
Submitted by Paul Saner, on behalf of the Newbury Zoning Committee

This Article, if approved, will authorize the Select Board to enter into and/or amend as
necessary any new or existing agreements so that the Town receives the full benefits and
protections as set forth in the Memorandum of Agreement pertaining to the proposed
development of the former Newbury College Campus.

The Memorandum of Agreement and draft exhibits follotalthough please note some
exhibits may be placeholders.

This warrant article is one of seven warrant articles relat@dettiower$ proposed

development on the former Newbury College campus. For more information on how this warrant
article fits into the larger package, please review the explanation for the warrant article titled
Fisher Hill Special Overlay District Zonirigoroposing a rezoning of the east side of the former
Newbury College campus.

MEMORANDUM OF AGREEMENT&rch 5, 2020 version

MEMORANDUM OF AGREEMENT
BY AND BETWEEN
THE TOWN OF BROOKLINE AND WELLTOWER INC. AND WELLTOWER TRS HOLDCO LLC
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This Memorandum of Agreement (thidgreement) between WELLTOWER INC., a
Delaware corporation and WELLTOWER TRS HOLDCO LLC, a Delaware limited liability company,
each having an office at 4500 Dorr Street, Toledo, Ohio 43615 (together with their successors
and assigns hereinafter collectively referred to’‘Bgveloper) and the Town of Brookline, a
municipal corporation (Town ), located in Norfolk County, Massachusetts and acting by and
through its Select Board (th@&oard), (Developer and the Town being collectively referred to
as the Parties) is made and entered into this ___ day of , 2020, upon the mutual
promises and obligations hereinafter set forth and additional consideration which the parties
acknowledge is adequate and appropriate, upon the following terms and conditions:

WHEREAS, by Quitclaim Deed dated September 5, 2019 recorded with the Norfolk
Registry of Deeds (thé&Registry) in Book 37136, Page 288¢lltower Inc. acquired property in
Brookline, Massachusetts commonly known as 117 Fisher Avenue and 124 Holland Avenue
(said properties being sometimes referred to herein as fhast Parce] a legal description of
which is attached hereto &xhibit A-J;

WHEREAS, by Quitclaim Deed dated September 5, 2019 recorded with the Registry in
Book 37136, Page 288/elltower TRS Holdco LLC acquired property commonly knowip as (
110 Fisher Avenue, 150 Fisher Avenue, HgslopRoad (a/k/a 129 Fisher Avenue) and 124
Fisher Avenue (said properties being collectively referred to aswhest Parcel, a legal
description of which is attached hereto Bghibit A-2) and (ii) 125 Holland Road. 25
Holland), a legal description of which is attached heretdakibit A-3

WHEREAS, Developer seeks to construct a senior living facility consisting of 160 units of
independent living, assisted living and memory care units and related facilities and parking
spaces for a total of 98 vehicles (hereinafter collectively referred to agRhgect , which
term does not include the 125 Holland Project as such term is defined below), and a summary
of the proposed Project and associated concept site plan, and concept building massing are
attached hereto agxhibit B

WHEREAS, the proposed location for the Project is the East Parcel all as more
particularly described in the legal description containe&xmibit A-1(collectively referred to as
the Property_or the ‘Site_unless otherwise indicated);

WHEREAS, the Parties have elected to develop multiple options for the Project to
address the requirements it engenders related to affordable housing, and intend to
memorialize the parameters by which the Developer will either: (1) provide eighteen (18)
affordable condominium units at 125 Holland; or (2) provide a cash payment of Six Million Five
Hundred Twenty Five Thousand Dollars ($6,525,000) made payable to the Brookline Affordable
Housing Trust Fund;
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WHEREAS, the Parties agree that the Project will benefit the Town in many ways
including, but not limited to: (1) the opportunity for the Town to acquire the West Parcel at an
agreed-upon price or, if the Town elects not to acquire the West Parcel, share in certain
proceeds of the sale of the West Parcel, as set forth below; (2) substantial fiscal benefits
associated with the redevelopment of the East Parcel for a taxable use; (3) a 95-year Tax
Certainty Agreement for the East Parcel (tfi@x Certainty Agreement (4) improvements to
the public realm including a public area easement along the Fisher Avenue frontage of the East
Parcel which will include the obligation of Developer to maintain the existing trees in the
easement area (thePublic Area Easement (5) commitment to sustainable development in
general conformance to the standards embodied in the Téwirohibition on New Fossil Fuel
Infrastructure in Major Construction (6) providing access in the Project for neighborhood
meetings and for events held by the TowiCouncil on Aging; and (7) maintenance for adaptive
reuse of the Mitton House and addition on the East Parcel, subject to the terms hereof;

WHEREAS, the Newbury College Zoning Study Committ&bd Committeé) intends
to submit a zoning by-law amendment (ffroposed Zoning Amendmenfor consideration at
the Town Meeting commencing in May, 2020 that, if approved, would allow the Project to
proceed through a special permit process informed by design guidelines developed specifically
for the Project;

WHEREAS, the provisions of this Agreement are available for consideration by the
Planning Board and the Board of Appeals in reviewing any application for a special permit(s) for
the Project;

WHEREAS, the Parties wish to enter into this Agreement to memorialize their mutual
understandings and obligations with respect to (1) the Project and certain permits and
approvals required for the Project, as well as any other agreements between the Developer and
the Town pertaining to the Project, including a 95-year Tax Certainty Agreement and the Public
Area Easement, (2) the manner in which the Developer will comply with the requirements of
Section 4.08 of the Towk Zoning Bylaw with respect to affordable housing requirements; (3)
agreements of the Parties with respect to the disposition of the West Parcel; and (4) other
matters set forth herein, all on the terms and conditions hereinafter set forth;

WHEREAS, the Parties contemplate entering into such further binding agreements as
reasonably appropriate and approved by both Parties to proceed with the Project and to satisfy
the mutual obligations contained herein;

NOW THEREFORE,in considerationof the promisesand mutual obligationsof the Parties
heretoandupongoodandvaluableconsideratiorthe receiptandsufficiencyof which the Parties
acknowledge, each of them does hereby covenant and agree as follows:

1. CERTAIN DEFINITIONS. All referencesereinto the following termsshall havethe
meanings hereinafter set forth:
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a. All referencego the ProposedProjectZoning Amendment shall be construedasa
referenceto the text of a Warrant Article preparedfor the Town Meeting
commencingMay 19, 2020,a copy of which is attachecheretoas Exhibit C, assuct
text may be amendedat Town Meeting, provided that such amendmentsio not
imposeburdenson the Projectthat are materiallyadverseto the financial feasibility
of the Project in the reasonablejudgementof Developer (which may include
constructionor operationcosts). If Developerdeterminesn its reasonablgudgment
that any suchamendment/$o the text of the ProposedProjectZoning Amendment
(Exhibit C) do impose burdenson the Project that are materially adverseto the
financial feasibility of the Project,Developershall useall commerciallyreasonable
effortsto notify the Town assoonaspossibleprior to anyvoteto amendhe Propose
Project Zoning Amendment. If the ProposedProject Zoning Amendmentis
nonethelespassedn aform amendedn a materiallyadversemannerandasa result
thereofDeveloperdecidesin its solediscretionnot to proceedwith the Projector if
Developerdeterminesin its reasonablgudgmentthat the amendment/grohibits
Developerfrom proceedingwith Projectasproposedhen,in eithercase,Developer
shallsonotify the Townin writing within seven(7) businesglaysafterthe dateTown
Meeting votes thesearticles, and in such casethis Agreementshall immediately
become null and void and of no force and effect.

b. All referencedo the STown Meeting Approval Conditions” shall be construedas
referencesto: (i) approvalby the 2020 Annual Town Meeting and the Attorney
Generalof the ProposedProject Zoning Amendment;(ii) authorizationby Town
Meetingof the acceptancef the 95-yearTax CertaintyAgreementttachecheretoas
Exhibit D; (iii) authorizationby Town Meetingfor the SelectBoardto executethis
Agreementand any other documentsor agreementsiecessaryor appropriatefor
implementatiorof the proposedProject;andin eachcasewith challengeperiodsto all
suchTown Meetingactionshavingpassedwhich, in the caseof the Proposedoning
Amendmentshall be the challengeperiodunderG.L. c. 40, Secs.32 and 32A) with
no challengesby unrelatedthird partiespendingor, if any of such actionsis/are
challengedthe samehaving beenfinally disposedof in a mannerfavorableto the
Town Meetingaction,not laterthanDecembe31, 2020 Notwithstandinganything
hereinto the contrary, if the Town Meeting Approval Conditions have not been
satisfiedby suchdatethenthe Developershallhavetheright, atanypoint prior to the
issuanceof the Special Permit contemplatedby the ProposedProject Zoning
Amendmentto abandonts permit applicationand relinquishits right to pursuethe
Project. Exerciseof said right by the Developerwill terminatethis Agreement
without the needfor any further actionon the part of either Developeror the Town,
and without further recourse to the parties hereto.

c. All referencesto the Special Permit and Other Required Approvals” shall be
construedasreferenceso suchotherspecialpermits,varianceslicensesand/orother
approvals,ncluding but not limited to the expirationof any demolition delay under
the Town$ Demolition Delay By-Law or lift(s) of stay as to such delay, any
additional specialpermitsunderthe existing Zoning By-Law and ProposedProject
Zoning Amendmentjncluding building permitsandcertificatesof occupancywhich
arenecessaryin Developer§ and Town § reasonabl@eterminationto allow for the
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constructionand operationof the Projectsuchthat the Project,with all the appeal
periodshaving passedwith no appealgendingor, if any suchpermitor approvalis
appealedthe samehavingbeenfinally disposedof favorablyto Developermot later
thantwo (2) yearsfrom the dateof issuanceof the permit or approvalwhich is the
subject of the appeal.

2. AFFORDABLE HOUSING

a. 125Holland Option In additionto the Town Meeting Approval Conditions,the
Committeeshall submit a warrantarticle for considerationat the 2020 Annual
Town Meeting (the ProposedL25 Holland WarrantArticle *, a copy of which is
attachedheretoas Exhibit E) pursuantto which 125 Holland shall be includedin
anoverlaydistrict to allow for the constructiorthereonof a condominiumproject
containingeighteen(18) units of affordablehousing(the 3125 Holland Project).
In the eventthat the 125 Holland WarrantArticle fails to achievethe 2/3 Town
Meeting vote necessaryfor approval,the ashOption’, as describedfurther
below, shall automatically take effect.

A conceptuaskite planof the developmenof 125 Holland Projectproposedy the
Proposedl 25 Holland WarrantArticle is attachedasExhibit F. The conceptua
siteplanis subjectto changeas125Holland Developeradvanceshe 125 Holland
Project.

The Town understandandagreeghatthe Developerdoesnotintend,nor shall it

be requiredto constructthe 125 Holland Project. Accordingly, the Developer
shallhavetheright to enterinto suchcontractualrrangementwith a third party,
which the Developer has determinedto have the requisite experienceand
financial wherewithalto constructthe 125 Holland Project(the 3125 Holland
Developer). The Developershallincludewithin the arrangementg entersinto

with the 125 Holland Developera provision statingthat any recourseby the 125
Holland Developerto the Zoning Board of Appeals for modification of the
affordability requirementgpursuanto Section5.06.4.m.4(or equivalentsection),
if suchrecoursewould requireraisingthe applicableMedianincomelevels,shall
be conditioned upon prior recourseto funds available to the 125 Holland
Developerby meansof all budgetedcontingenciegbutin no eventincluding the
DeveloperBackstop,as suchterm is hereinafterdefined). The Developershall
sendto the Town copiesof all contractualarrangementseachedwith the 125
Holland Road Developerprior to their execution. Pursuantto said contractual
arrangements:

0] As soonasis reasonablyfeasiblefollowing the later of (i) issuanceof a
building permit for the Project,and (ii) the 125 Holland Developer§
obtaining a construction loan for the 125 Holland Project (which
constructionloan is expectedto containor require customarynet worth
andliquidity covenant®of the 125 Holland Developerandits guarantors)
the Developershall cause 125 Holland to be conveyedfor nominal
consideratiorto the 125 Holland Developer,subjectto an Affordability
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Deed Restriction (in a form substantiallysimilar to the one attached
alExhibit G) whosetermsspecifythatit will survive any further transfer
including foreclosure; and

(i) the Developershall contemporaneouslgontributecashin the amountof
Three Million One Hundred Twenty Three Thousand Dollars
($3,123,000})0 the 125 Holland Project,to be depositedn a constructior
disbursemenraccountandmadeavailableon arequisitionbasisto the 125
Holland Developerduring the courseof constructionon customaryterms
and conditions; and

(i)  exceptfor the Developer Backstop (as hereinafterdefined), the 125
Holland Developershallbe solelyresponsibldor all costsassociateavith
the 125 Holland Project, including, without limitation, the design,
financing, construction,completion and marketing of the same. The
Developeragreedo reasonablycooperatan the 125 Holland Developer$
attemptto secureall permitsandapprovalshecessaryo proceedwith the
125 Holland Project,including by executingapplicationgor the same(or
authorizingthe 125 Holland Developerto do so), but such cooperation
shall be at no additionalcostor obligationto Developer. Following the
conveyanceof 125 Holland to the 125 Holland Developer,the 125
Holland Developer shall be responsiblefor obtaining all necessary
approvalsand permitting and the Developeragreesnot to appealor
otherwisecontestany issuanceof any permit necessaryto completeor
bring online the 125 Holland Project.

It is expresslyunderstoodand agreedby the Town that underno circumstance
shall the issuanceof the SpecialPermitand Other RequiredApprovalsfor the
Project (including, without limitation, any building permit or certificate of
occupancy)be conditionedon the commencemenbr completion of the 125
Holland Project.

If the 125Holland Developetis unableto closeon a constructionoanfor the 125
Holland Project by December31, 2021, the obligations of the Developer
hereundewill automaticallyrevertto makingthe cashpaymentdescribedn the
Cash Option below without the need for any further agreement or documentation.

Upon closing of the constructionloan for the 125 Holland Project, Welltowel

Inc., will also provide a financial guarantyof up to $650,000(the Developer
Backstop) for the benefit of the Town to help ensurecompletionof the 125
Holland Projectshouldthe fundsavailablefor completionbe deemednsufficient
by the constructionenderafterrecoursdo the availablesourcesf funding from

the 125 Holland Developerandits guarantor(s). Evidencethat the construction
lender has deemedthe funds insufficient shall include: (1) notification by the
constructionenderto the Developeror the Town thatthe constructiorlenderhas
reachedsucha conclusion;(2) publicationof a foreclosuresaleof 125 Holland;
(3) classificationby the lenderof the loan as 100 percentimpairedwith a full
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write-off; or (4) an arm$§ length sale of the loan while impaired. To the
extenWelltowel Inc. electsnot to contributefurther funds underthe Developer
Backstopto help ensurecompletion of the 125 Holland Project under those
circumstancesWelltowel Inc. will berequiredto payinto the Town § Affordable
Housing Trust any funds not previously advancedby the Developerunderits
DeveloperBackstop. If (1) Welltowel hasnot advancedhe full amountof the
DevelopeBackstopprior to thelaterof (i) DecembeB1,2023or, (ii) thetermof
any applicable construction loan as the same may be extended by the
construction lender, and (2) the 125 Holland Road Project has not been
completedby suchdate,Welltowel Inc. will be requiredto payinto the Town'$
Affordable Housing Trust any funds not previously advancedunder the
Developer Backstop, unless it has already done so.

It is understoodhatthetext of the Proposed.25Holland WarrantArticle maybe
amendedat Town Meeting, provided that suchamendment/sn the reasonable
judgementof the 125 Holland Developer,do not impose burdenson the 125
Holland Projectwhich are materially adverseto the Developeror the ability of
the 125 Holland Developerto completethe 125 Holland Project (which may
include increased construction or operation costs or decreasedmaximum
affordablesalesprices).If any suchamendment/to the text of the Proposed.25
Holland WarrantArticle do imposeburdenson the 125 Holland Projectas set
forth in the precedingsentencethen Developeror the 125 Holland Developer
shall so notify the Town in writing within seven(7) businessdays of the
conclusionof Town Meeting, and in such casethe provisionsof Section2(b)
below shall automatically come into effect.

b. Cash Option Upon the occurrenceof the Cash Trigger Conditions (as
hereinafterdefined),in lieu of the 125 Holland Project,the Developershall fully
satisfy all obligationsarising underSection4.08 or other operativeprovision of
the Zoning By-law with respectto affordable housing by making a cash
contribution to the Town$ Affordable Housing Trust Fund (the <Cash
Contribution”) equalto Six Million Five HundredTwenty Five ThousandDollars
($6,525,000)in two installments. Per Section4.08 of the Town § Zoning By-
Law, this obligation (minusthe initial 25% paymentif paidin advance)shall be
securedat Developer$ discretionvia a recordedlegal instrumentor letter of
FUHGLW VD WdOsimnENyRe&relopmenDivision prior to issuanceof a
building permitfor the Project.Fifty percent50%) of the CashContributionshall
be payablethirty daysafterthe laterof (i) theissuanceof thefirst non-appealabl
building permit for the Project, and (ii) the occurrenceof a Cash Trigger
Condition. The balanceof the Cash Contribution shall be due prior to the
issuanceof thefinal Certificateof Occupancyfor the Project. Early advance®n
the 50%final paymentmay be madeon a mutually agreeduponbasisbetweerthe
SelectBoardandDevelopemwith incentivesfor early paymentgo be negotiatedn
good faith. Any unpaid balance48 months following an appeal-freeSpecial
Permitshall accrueinterestat an annualrate equalto the monthly 10-yearU.S.
7TUHDV XU\ UDWH
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As usedherein,theterm ashTrigger Conditions” shallmeanandincludeeither
of thefollowing: (1) the Town Meetingbeginningin May, 2020fails to approve
the Proposedl25 Holland WarrantArticle, or it is approvedwith one or more
material adversetext amendmentsas set forth in Section 2(a) above, or the
Attorney Generaldoesnot approveit or the rescissionthereof;or (2) the 125
Holland Developer fails to close on a construction loan by December 31, 2021.

3. WEST PARCEL

a. PossibleAcquisitionof WestParcelby theTown. TheTown agreego takesuct
actionsasarerequiredto causethereto be a vote of all the Town § electorateby
no later than May 8, 2020 to approvea so-calleddebt exclusionenablingthe
Town § acquisitionof the West Parcelfor a purchaseprice (the 3WestPurchase
Price) equal to Fourteen Million Eight Hundred Thousand Dollars
($14,800,000). In anticipationof thatvote, the Town shall proposefor the 2020
Annual Town Meetingthe following warrantarticles(collectively,the ¥roposed
West Parcel Warrant Articles): (i) a warrant article authorizingthe Town to
acquirethe West Parcelfor the West PurchasePrice, in the form of Exhibit H
annexedhereto,and (ii) a warrantarticle authorizingthe Town § chosenmethod
for financingthe acquisition. If the Town electorateapproveghe debtexclusion
by majority vote, the Developerand the Town shall negotiatein good faith to
enterinto a purchaseandsaleagreementor the conveyancef the WestParcelto
the Town (the 3VestParcelPSA") for the WestPurchaseéricewith a closingto
takeplaceno laterthanthirty (30) daysafterthe satisfactiorof the Town Meeting
Approval Conditions (or as otherwiseagreedto by the Parties),and on terms
otherwise reasonably acceptableto the Parties. Developer shall carry
commerciallyreasonablypropertyinsuranceuntil closingto cover any potential
propertyloss. Without limiting the generalityof the foregoing,it is understood
thatthe WestParcelshall be conveyedo the Town on an ®as-is,where-is” basis
without any representatiomor warrantyasto the condition of the WestParcelor
any improvements thereon or its potential development.

b. PossibleProfit SharingUpon Saleof WestParcel Uponthe occurrenceof any
Profit Sharing Trigger Conditions (as hereinafterdefined), the Developershall

commenceandthereafteusecommerciallyreasonablefforts to marketthe West
Parcel for sale to a third party. Such commercially reasonableefforts may
include,at Developer$ discretionretaininga qualified real estatebrokeragdirm
to assistwith the marketingof the propertyin orderto achievethe bestpossible
price on terms and conditions that are acceptableto the Developerin its
discretion. Developershall sendto the Town or its consultantfor informational
purposeonly Welltower $ marketinganddispositionplanfor the WestParcel. It
is understoodand agreedthat whetheror not to sell the WestParcel,the identity
of any purchaserthe timing of suchsale,andall othertermsand conditionsof
any such potential sale shall all be in the Developer$ sole discretion. If the
purchaseprice Developeris willing to acceptfor the West Parcelin an arms-
length transactionexceedghe West PurchasePrice then Developershall pay to
the Town an amount(the Town § Shar€) equalto the total of the 3ncremental
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Town Proceeds,as shown on the Chart entitled #rofit Sharing Structure +
Newbury College West Side” and annexed hereto as Exhibit |, less the
Developer$ out of pocket transaction costs incurred by the Developer in
connectionwith the sale. The Town $ Shareshallbe paid by the Developetto the
Town not later than seven(7) businessdays after the closing of suchsale,and
shall be depositedwith the Town Treasurelandheldin a separateaccountuntil a
purposeis authorized. As used herein, Developer$ transactioncosts shall
include reasonableand customarycosts and chargesincurred by a seller of
commercialpropertyin the Commonwealthof Massachusettand the Town of
Brookline, including, without limitation, broker$ fees and commissions,all
marketing costs, transfertaxes, coststo clear any title matters,attorneysfand
other consultantfees and expenses related to the sale.

ThetermProfit SharingTrigger Conditionsshallincludeany of the following: (i)
the Town § votersfailing to approvethe debtexclusionby May 8, 2020; (ii) the
May, 2020 Town Meetingfailing to approvethe ProposedVest ParcelWarrant
Articles, or the Attorney Generalfailing to approvethe sameor the rescission
thereof; or (iii) the Parties,despitethe exerciseof good faith efforts, failing to
agreeuponthe termsandenterinto the WestParcelPSA by thirty (30) daysafter
theapprovalby Town Meetingof the ProposedVestParcelZoningArticles. It is
understoocand agreedthatif the Partiesenterinto the WestParcelPSA andthe
Town subsequentlgefaultson its obligationto acquirethe WestParcel the same
shall not be considereda Profit SharingTrigger Condition. Rather,uponsucha
default,the Developershallimmediatelybe relievedof its obligationsunderthis
Section3 to conveythe WestParcelto the Town andany requiremento pay the
Town § Share(or any otheramount)to the Town upona saleor otherdisposition
of the West Parcel, without the need for any further documentation to that effect.

Further,shouldthe Developerelectto conveythe West Parcelto an entity not
subjectto taxation by the Town, the Developershall supply such tax-exempt
purchasewith a copyof the Town § Paymentn Lieu of Taxes(PILOT) Policy (a
copy of which is attachedheretoas Exhibit J and require,as a condition of the
Purchaseand SaleAgreementwith saidtax-exemptpurchaserthatthe purchaser
meet with the Town Administrator to discuss PILOT Payments prior to closing.

4. FURTHER PERMITTING. The Developeragreesto useall commerciallyreasonable
efforts to diligently apply for and pursueall permitsandapprovalsnecessaryo proceed
with the Projectsubjectto financingand economicconditions. It is understoodhat the
Developerwill be subjectto the timeframesapplied to the Project by the Proposed
Project Zoning Amendment,including all sunsetprovisions. Further,it is of great
importanceto the Developerthatit be ableto commenceconstructionof the Projectas
soonaspossible Accordingly,to the maximumextentpermittedby law, the Town agree:
to take suchactionsas may be reasonablynecessaryr appropriateto expeditereview
and approvalof the Projectso that Developer(or any affiliate thereof) can receivea
building permit for the Project as soon as possible. Such actions shall include the
formation by the Town of a Design Advisory Team ( DAT ") for the Projectas a so-
called Major ImpactProject” underthe Town § Zoning By-law within fifteen (15) days
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after Town Meetingapprovalof the ProposedProjectWarrantArticle, andthe Town will
usebesteffortsto causethe DAT to beginits review of the Projectby no laterthanJune
30, 2020. It is further understoocand agreedthat the DesignGuidelinesto be usedby
the DAT in its review of the Project shall be substantiallyin accordancewith the
document attachedas Exhibit K hereto. Representative®f the Town Planning
Departmentaind Town Counsel§ office will usebesteffortsto attendall meeting: of the
Developer and Town PreservationCommissionat which the Project is discussed,
including without limitation, Developer§ efforts to expeditethe lifting of the stay of
demolitionof affectedbuildings on the EastParcelunderthe Town § Demolition Delay
By-law.

. RECORDING OF AGREEMENT AND EXECUTION OF TAX CERTAINTY

AGREEMENT. Uponsatisfactiornof the Town MeetingApproval ConditionsDevelopet
shallimmediatelyrecordthis Agreementwith the Registryat its own expenseand shall
provide evidenceof suchrecordingto Town Counsel;andii) Developerandthe Town
shall executethe Tax Certainty Agreementand Developershall deliver the sameto a
mutually agreedupon escrowagentto be held in escrowpursuantto mutually agreed
upon conditionsunderthe provisionsof this Agreement(the EscrowAgent’). In the
eventthe Town Meeting Approval Conditionsare not satisfiedby December31, 2020,
and the Developerelectsto abandonits permit applicationand relinquishits right to
pursuethe Projectprior to theissuanceof a SpecialPermitcontemplatedby the Proposec
Project Zoning Amendment,this Agreementand the obligations set forth in the Tax
Certainty Agreement shall become null and void and of no force and effect.

. RECORDING OF TAX CERTAINTY AGREEMENT. In the eventthat the Special
PermitandOtherRequiredApprovalsaresatisfied,Developershall deliver noticethereoi
to the Escrow Agent, who shall promptly thereafterrecord with the Registry the Tax
CertaintyAgreement.In the eventthatthe SpecialPermitand OtherRequiredApprovals
arenot satisfied,or Developerdoesnot proceedwith the Project,eitherparty maydeliver
noticeto the EscrowAgent(with a copyto the otherparty hereto), andthe EscrowAgent
shall thereafterimmediatelyreturnthe original copy of the Tax Certainty Agreementto
Developer.In such casewhere the Tax Agreementis returnedto the Developer,all
furtherobligationssetforth in this Agreemenshallbecomenull andvoid andof no force
and effect.

. TAXABLE PERSONAL PROPERTY The Developer agrees to have the personal property
associated with the Project held in entity taxable to the Town, and taxed at the applicable
commercial rate. In the event of a conveyance of the Project to a third party in a bona fide
transaction, the Developer shall take steps insure this standard remains in place, absent any
changes to the applicable laws or regulations.

. SUSTAINABLE DESIGN Upon execution of this Agreement, the Town and the Developer
agree to work in a voluntary partnership such that the development process of the Project will
explore, pilot and innovate sustainable practices from conceptual design through full occupancy
(3oluntary Sustainability Partnership The purpose of this Voluntary Sustainability Partnership
is to create replicable best practices that will be shared by the Town and the Developer, to the
benefit of the Town, the Developer, and the larger community. Without limiting the generality of
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the foregoing, the Developer will undertake the following in connection with the construction and
operation of the Project (referred to herein as¥gstainability Undertaking$”

a. The Project will be constructed in a manner so as to be LEED-NCv4 Gold Certifiable.

b. The Project will not use natural gas or fuel oil except as necessary for the commercial
kitchens, emergency generator, indoor swimming pool and domestic hot water.

c. Developer will implement certain sustainable design principals as follows

(i) Consider the use of permeable pavements such as permeable asphalt for
driveways and parking areas, and permeable concrete pavers for the
vehicular entry plaza, Holland Rd. Overlook, and other site features where
feasible.

(i)  Stormwatercontrol measures will optimize on-site filtration using rain
gardens anbioswales

(iii) Installation of native and drought tolerant plants and bird- friendly and
pollinator plants.

(iv) Use of Electric vehicles for on-site fleet of passenger vehicles for
transporting Project residents, including providing electric vehicle charging
stations in excess of current Town requirements for Project residents and
guests. On-site fleet will be registered in Massachusetts and garaged at the
property in a manner that allows the application of Town vehicle excise tax.

(v) Providingbicycle parking on site to accommodate residents, staff, and
visitors with shower and dressing room access to be provided to employees
who may choose to bike to work

(vi) Use of full cut-off exterior light fixtures with LED lighting and pole mounted
fixtures limited to surface parking areas.

(vii) Provide visual and physical access to vegetation.

(viii) General design spaces designed to support social connection.

d. To the extent feasible as reasonably determined by the Developer, it will implement so-
called Passive House strategies to reduce energy use.
e. Developer will optimize energy efficiency of building systems, including

(i) Providing water-efficient plumbing fixtures,

(i) Performing Building Commissioning, and

(i) Training for Operations and Maintenance

f. To the extent feasible as reasonably determined by the Developer, Developer will
implement WELL strategies to provide users with a healthy building, including

(i) Optimizing daylighting and views,

(i) Specification of healthy building materials, and

(iii) Providing healthy indoor air quality measures

g. Developer will optimize the building for solar renewable energy measures and will
consider photovoltaic and solar thermal where feasible.

9. VOLUNTARY SPECIAL PERMIT CONDITIONS The Developehereby acknowledges that
the following conditions of the Special Permits for the Project shall be acceptable to the
Developer and shall not be grounds for objection to the Special Permits granted by the Brookline
Zoning Board of Appeals (Board of Appeals):
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a)

b)

d)

f)
9)

To the fullest extentpermittedby law, the Developershall comply with all terms
of this Memorandumof Agreement,as such Agreementmay be amendedrom
time to time, in accordance with the provisions herein.

TheProjectwill includea maximumof 160 units of which no morethan120shall
be a combinationof independentiving units (IL) andassistediving (AL) units,
with the balanceto be memory care (MC) units, it being understoodthat the
preciseunit mix may changefrom time to time in accordancevith the provisions
of this paragraph. Thebasenumbersof 80 IL unitsand40 AL unitsmay vary
suchthat therewill be between74 and 86 IL units and between34 and 46 AL

units, subjectto the capof atotal of 1201L andAL units. Further,to the extent
therearefewerthan120IL andAL units,the numberof units below 120 may be
MC units. Nothingin this paragraplshall precludeDeveloperfrom reducingthe
overall number of units in the Project (such as, by way of example, only
combiningseparateinitsinto a singleunit). Thefollowing areexampleonly of
permissibleunit mixes: (1) 74 IL, 40 AL, 46 MC; (2) 741L, 46 AL, 40 MC; (3)
76 1L, 36 AL, 48 MC; (4) 70 IL, 30 AL, 40 MC

TheProjectwill havebulk anddimensionalimits meetingtherequirementsf the
ProposedProjectZoning Amendmentandhaveparkingprovidedfor 98 vehicles,
of which only 55 may be surface parking.

In accordancewith the ProposedProject Zoning Amendment,if Developer
determineghatthe numberof surfaceparkingspaceg55) canbe reducedwithout
impactingthe neighborhoodt may seeka modificationto the SpecialPermitto

reducethe surfaceparking subjectto review and approvalby the Director of

Engineering and Transportation.

All illuminatedexteriorsignageshall be designedandinstalledwith the ability to
be automatically dimmed after midnight.

Developer will comply with the Sustainability Conditions.

Unlessotherwiseagreedo by the PreservatiorPlannerghe applicantshall, using
available records and to the extent it is feasibleto do so, provide historic
documentatiorof the following buildingson the EastParcel prior to theissuance
of a demolition or other building permit with respectto such buildings:
.Issuanceof the demolition permit shall be evidencethat
this condition has been satisfied.

i. This documentation shall include:

1. backgroundinformation: the historic and commonnamesof the
property,documentatiorof dateof constructioncompletestylistic
and/or architectural description of the resource,description of
architecturaland/orassociativesignificanceusingreliable sources.
contextual information that equates the significance of the

44



property, original and current function, and the name and
biographical information of architect and/or builder.

2. drawings,maps,andhistoricimagessite plan showingfootprint of
the subjectresourceand surroundingbuildings; sketchfloor plans
of existing conditionsof all levels of eachbuilding, or copiesof
original plansif available(8 0 x 11 format or digital format); if
available,clear copiesof historic photographs{USGS quad/topo
map indicating location of property with UTH

3. photographsof: overall site showing context and setting; each
exterior elevationof subjectproperty;detail imagesof significant
character-definingeatures suchas windows, doors, eavedetails,
porches,balconies,etc.; generalviews of all significant interior
spacespetail imagesof significantstructuraldetailsif building is
of arareconstructiormethod(i.e. postandbeam balloonframing,
mortiseandtenor joinery, etc.).All photosmustbe identified with
a list of the photographsndicating property name,addresqcity,
county), date of photograph(s), and view; unmounted.

ii. All non-photographicdocumentationshall be submittedin 8 0 x 11
formatandprintedon archivally stablepaper(25% cottonbondor better)
and provided in digital format (min 300dpi).

iii. All photographicdocumentatiorshall be providedin 5x7 or 8x10 format
using archival quality paper and provided in digital format (min 300 dpi).

h) Developershallproposea TransportatiorDemandManagemenPlanfor approva
by the Director of Engineering & Transportationand the Planning and
Community Development Director (or designee).

i) The ProjectOperatorwill partnerwith the Council on Aging and/or Brookline
CAN on various cultural, educationaland/or musical/artistic events at least
quarterlyperyearwith thelocationandlogisticsof sucheventsto be agreedo in
advanceby the Project Operatorand the Director of the Council on Aging or
Brookline CAN asthe casemaybe. Sucheventsshallbe at eitherthe ProjectSite
or the Senior Center or other public place as mutually agreedupon. The
Developerasalsoagreedo makea voluntary contributionof $2500per yearto
the Brookline Multi-Service Senior Center Corporation to support its
programmingfor so long as the Developeror any affiliate thereof owns and
operates the Project.

]) Developerwill provide community spacefor meetingsof local neighborhood
associations or other Brookline non-profits a minimum of twelve times per year.

k) Developer will provide a landscaped buffer to abutters on the South side entry.

[) Developer will remove the existing curb cut on Holland Road to reduce traffic.
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m) Developemwill providea PublicEasemenfreato createa greenbuffer on Fisher
Ave and maintainthe existingtreeson FisherAve (with an approximatecurrent
value of $276,000). The Public EasementArea shall be subjectto a Tree
ProtectionPlan,which shall be submittedto the Tree Wardenfor his review and
approval. Trees within the Public EasementArea shall be maintained at
Developer$ cost.

n) On-siteandoff-site pedestriarandlandscapingmprovementsquivalentto those
shown and diagrammed @&xhibit B;

0) Additional pedestrian,bicycle, and traffic infrastructure mitigation may be
requiredsubjectto further study and analysisduring the Major Impact Project
review process.Such mitigation is anticipatedby Developerto include the
following:

i. bicycle parkingon site to accommodateesidentsstaff, and visitors with
showeranddressingroom accesdo be providedto employeesvho may
choose to bike to work.

ii. To the extent feasible, new on-site pedestrianwalkways will provide
connectivityto/from the existing public sidewalkand crosswalknetwork
around the site to enhance pedestrian mobility for residents and
employees.

p) Developerwill maintainthe Mitton Houseand its additionfor adaptivereusein
its Project design.

g) The Projectoperatorwill hold a job fair at the Brookline Teen Centeror other
public venue,and to the extentpermittedby law will give qualified Brookline
residentgpreferencdor jobsatthe | D F L hlovilérto makeBrookline residents
awareof job opportunitiesthe Projectoperatorwill senda notice at reasonable
intervals of such job opportunitiesto the Town$§ Director of Diversity and
Inclusion and he/shemay post and/or sharewith other interestedparties. The
Projectoperatorwill alsowork with the Brookline High Schoolculinary artsand
restaurantprogramto provide, from time to time paid or unpaid internship
opportunitiesfor studentsengagedin the culinary arts program at the High
School.

r) Developerwill pay for the relocationand raising of the crosswalkon Fisher
Avenue in front of the proposed development.

s) Balfour SeniorLiving, or an affiliate thereofshall be the initial managerof the
Project.

10. Standard Requirements:
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All Partiesto this Agreementagreethat the Projectshall not, by way of this Agreement
or the ProposedProjectZoning Amendmentpe exemptfrom any chargesfeesmonetary
or otherwise that have beenpromulgatedas of the date hereofpursuantto statute,by-
law, regulation or written policy.

11.Undertakings of the Town

11.

On 2020the SelectBoardvotedfavorableactionon the Proposec
Project Zoning Amendment, Tax Certainty Agreement,the ProposedWest Parcel
Warrant Articles and a Warrant Article relatedto the generalauthorizationfor this
Memorandumof Agreementsubjectto the termsand conditionsof this Agreementand
shall convey its votes and favorable report to the Advisory Committeeand in the
CombinedReportswhich shall be deliveredto all Town MeetingMembers. The Select
Boardshall supportandundertakeactionnecessaryo obtainthe approvalof the Attorney
General of The Commonwealthof Massachusettof the ProposedProject Zoning
Amendmentby Town Meeting. The SelectBoard shall also, to the extentappropriate,
cooperatewith the Developerand shall encourageTown staff to cooperatewith the
Developerin reviewingin a timely and expeditiousmannerany required permits and
approvals for the Project.

Miscellaneous

a) It is theintentof the Partiesthatthe obligationsin this Agreementshall run with the
land comprisingthe Projectandbe binding uponandinure to the benefitandburden
of the Developerand its mortgagelendersand their heirs, successorand assigns
during their respectiveperiodsof ownershipof and/orinterestsin the Projectandits
componentandshallsurviveanytransferof the Propertyor any portionthereof. The
Developeragreesto provide a copy of this Agreementto any transfereeof the
Property or any portion thereof.

b) Eachof the Partiessigningbelow herebyrepresentaindwarrantsthatit is authorized
to enterinto this Agreementand executethe sameon behalfof, andto bind legally,
such Party.

c) All notices or requestsrequired or permitted hereundershall be in writing and
addressed, if to the Town as follows:

Select Board

Town of Brookline

333 Washington Street
Brookline, MA 0 2445

with a copy to:

Town Counsel
Office of Town Counsel
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333 Washington Street
Brookline, MA 02445

If to Developer addressed as follows:

WelltowerInc.

4500 Dorr Street

Toledo, OH 43615
Attention: General Counsel

with copies to:

WelltowerInc.

767 8" Avenue, 8 Floor
New York, NY 10153
Attention: Investment Team

Goulston& Storrs

400 Atlantic Avenue

Boston, MA 02110

Attention: Steven Schwartz, Esq.

JenniferDopazoGilbert, Esq.

Law Office of Robert L. Allen, LLP
300 Washington Street

Brookline, MA 02445

Eachof the Partiesshall havethe right by noticeto the otherto designateadditional
partiesto whom copiesof noticesmustbe sent,andto designatechangesn address.
Any notice shall have beendeemedduly given if mailed to such addresspostage
prepaid,registeredor certified mail, returnreceiptrequestedon the datethe sameis

receivedor whendelivery is refused,or if deliveredto suchaddressy handor by

nationally recognizedovernight courier service, fees prepaid, when delivery is

receivedor whendeliveryis refusedor if transmittedoy facsimileor otherelectronic
meanswith confirmatory original by one of the other methodsof delivery herein
described, on the date so transmitted by facsimile or other electronic means.

If and to the extent that either of the Partiesis preventedfrom performing its

obligationshereundeby an eventof force majeure suchparty shallbe excusedrom

performinghereundeandshallnot beliable in damage®r otherwise andthe Parties
insteadshall negotiatein goodfaith with respectto appropriatemodificationsto the

termshereofto conferthe benefitsto eachrespectiveparty as contemplatedy this

$ J U H H PR Wposeof this Agreementthe term force majeureshall meanany

cause beyond the reasonablecontrol of the affected party, including without

limitation: actsof God, fire, earthquakefloods, explosion,actionsof the elements,
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d)

f)

g)

war, terrorism,riots, mobviolence,inability to procureor a generalkshortageof labor,
equipment, facilities, materials or supplies in the open market; failure of
transportation,strikes, lockouts; actions of labor unions; condemnationaws or
ordersof governmentabr military authorities,requirementof statuteor regulation,
action of any court, regulatoryauthority, or public authority having jurisdiction; or
any other causesimilar to the foregoing, not within the reasonablecontrol of such
party obligatedto performsuch R E O L J DNH_rBsPecto any particularobligation
of Developeronly, the termforce majeureshallincludethe denialor, refusalto grant
or appealsof any permitor approvalof any public or quasi-publicgrantingauthority
relatedto the Town Meeting Approval Conditions and Special Permit and Other
RequiredApprovals,and any litigation broughtby a third party relatingto any such
obligation.

Failureby the Developerto performanytermor provisionof this Agreemenshallnot
constitutea default under this Agreementunlessand until the Developerfails to
commenceo cure,corrector remedysuchfailure within sixty (60) daysof thereceip
of written notice of suchfailure from the Town to the Developerandthereatfterfails
to completesuchcure,correctionor remedywithin ninety (90) daysof receiptof suct
written noticeor, with respecto defaultswhich cannotreasonablye cured,correctet
or remediedwithin suchninety (90) day period,within suchadditional periodof time
asis reasonablyequiredto remedysuchdefault, providedthe Developerexercises
due diligencein the remedyingof suchdefault and notifies the Town of the steps
being taken to remedy the default.

The Partiesagreethat time is of the essencewith respectto the obligationsof the
Partiesas setforth herein. Subjectto marketconditionsand financing availability,
the Developeragreedo usebestefforts to diligently apply for the necessargpecial
permitsandthenexpeditiouslyas possibleafter the issuanceof the SpecialPermit(s)
for the Project to apply for all necessarybuilding permit(s) and to diligently
commencework on the Projectsubjectto the terms herein. The Town agreesto
requestan expediteddeterminationfrom the Office of the Attorney Generalwith
respect to the Proposed Project Zoning Amendment.

The obligationsof the Developerdo not constitutethe personalobligationsof the
Developerg employeesshareholdersnembersdirectorsor officers and the Town
shall not seekrecourseagainstany of the foregoingor any of their personalssetgor
satisfactionof any liability with respecto this Agreementor otherwise. In no event
shall the Developerbe liable for any incidental, indirect, punitive or special or
consequential damages.

EachParty agreedrom time to time, uponnot lessthanten (10) daysfjprior written
requestfrom the other, to executeand deliver a statemenin writing certifying that
this Agreementis in full force and effect (or if there have beenany modifications,
setting them forth in reasonableletail), and that there are no uncureddefaults of
either Party underthis Agreement(or, if not, specifyingthe respectsan which the
requestingparty is not in compliancein reasonabledetail), in form reasonably
acceptablgo and which may be relied upon by any prospectivepurchasertenant,
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mortgageeor otherparty havinganinterestin the Propertyandany componenbf the
Project.

h) Upon full performanceby the Developerof its obligationshereunderthe Town, at
the Developer$ requestshall issuea statemenin a form appropriatefor recording
with the Registry stating that all of the terms of this Agreement have been satisfied.

i) Whenevetthe consenbr approvalof any partyis requiredfor anothempartyto takean
actionunderthis Agreement.exceptwhereexplicitly providedto the contrary,such
consent or approval shall not unreasonably be withheld, delayed or conditioned.

}) This Agreemenshallbe deemedo havebeenexecutedwvithin the Commonwealttof
Massachusettand the rights and obligations of the Partiesshall be governedby
Massachusetttaw. Any action to enforcethe terms of this Agreementshall be
brought in Norfolk County Superior Court.

k) If anyprovisionof this Agreemenibr the applicationof suchprovisionto any person
or circumstanceshall be determinedto be invalid or unenforceablethe remaining
provisions of this Agreementor the application of the provision to personsor
circumstancestherthanthoseto which it is held invalid or unenforceableshall not
be affected and shall be valid and enforceable to the fullest extent.

[) This Agreementand the accompanying5-yearTax Certainty Agreementset forth
the entire agreemenbf the Partieswith respectto the subjectmatterthereto. The
failure of anypartyto strictly enforcethe provisionshereofshallnot be construedasa
waiver of any obligation hereunder. This Agreementmay be modified only in a
written instrument signed by the Select Board and the Developer.

m) Non-discrimination:Developeragreesto fully comply with the federal, state,and
local nondiscriminatiorlaws, including the provisionsof Mass.Gen.Laws, Chapter
151B,in its employmentpracticesjts contracting,andits procuremenbf goodsand
services. Developer further agreesthat it will take commercially reasonable
affirmative stepsto establishfair accesso employmentopportunitiesat the project
with the goal of attemptingto createa workforcethatis anaccurateaeflectionof the
demographicef the qualified availableworkforcein the Boston/Brookline /Newton
geographic area or other area from which the type of employees sought are located.

n) M/WBE contracting/ProcurementDevelopercommitsto work with the Brookline
Office of Diversity, Inclusion,and CommunityRelations(the Diversity Office) (1) to
identify minority andwomencontractorsand subcontractor$or the developmenof
the project,(2) to identify minority andwomenvendorsto providegoodsandservice:
to the projectduring constructiorandonceit is operationaland(3) to establishgoals
for thenumberof contractorandsubcontractorg will attemptto useandtheamoun
of procurementfrom minority and women vendorsand service providersit will
attemptto purchase.Oncea yearDeveloperagreego reportto the Diversity Office
the extent to which it succeeds in achieving its goals as stated above.

(The Remainder of this Page is Intentionally Left Blattkignature Pages follow)
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IN WITNESS WHEREOF,the partieshave executedthis Agreementundersealas of the date
first written above.

DEVELOPER

WELLTOWER INC.

By:

Its:
Title:

WELLTOWER TRS HOLDCO LLC

By: _
Its:
Title:

Dated:

TOWN OF BROOKLINE SELECT
BOARD

Dated:
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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss
| hereby certify that on this day of , 2020, personally appeared
the above named , and provided identification in thefform
, and who executed the foregoing as his free act and deed as
of
Notary Public
My Commission Expires:
COMMONWEALTH OF MASSACHUSETTS
NORFOLK, ss
| hereby certify that on this day of , 2020, personally appeared
the above named , and provided identification in thefform
, and who executed the foregoing as his free act and deed as
of

Notary Public
My Commission Expires:
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COMMONWEALTH OF MASSACHUSETTS
NORFOLK, ss

| hereby certify that on this day of , 2020, personally appeared

the above named , ,
, and

, personally known to me and who executed the foregoing as their
free act and deed as members of the Select Board of the Town of Brookline acting on behalf of
the Town of Brookline.

Witnessour handsand sealsat Norfolk County, Brookline, Massachusettghis of
2020

Notary Public
My Commission Expires:
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NOTE: FOLLOWING ARE DRAFT EXHIBITS AND/OR PLACEHOLDERS TO BE
REPLACED AND/OR ADDED TO PRIOR TO FINAL EXECUTION.
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EXHIBIT A-1

PARCEL ONE (117 Fisher Avenue):

BEGINNING at a monumentn the easterlyline of FisherAvenue,thirteenhundredsix (1,306)
feetfrom Boylston Streetat the northwestcornerof the land conveyedto the Inhabitantsof the
Town of Brookline by Horace N. and John H. Fisher, thence

NORTHEASTERLY: on saidland at right angleswith said Avenue,264.02feetto a
monument; thence

NORTHERLY: on saidland 250.76feetto a monumeniat a point wherethe fence
bounding said land as it now runs makes an angle; thence

SOUTHWESTERLY: by a straightline drawn 414.92feet to a point in the easterly

line of said Avenue 180 feet northerly from the point of
beginning, and thence

SOUTHERLY: by the easterlyline of said Avenue 180 feet to the point of
beginning.

Or howeverotherwiseboundedand described Containingsixty-threethousandsevenhundred
and seventy-five(63,775) squarefeet, more or less,accordingto a plan madeby Fuller and
Whitney datedAugust 11, 1884, and recordedwith the Norfolk County Registry of Deedsin
Book 559, Page 392.

PARCEL TWO (124 Holland Road):

A certair parce of land, with the improvement thereon situatec on Fishel Avenue
Brookline, Massachusettanc showr as thelot markec"C" ona planentitlec "Planof Lanc
in Brookline, Mass." by E. Worthington, Engineer,dated July 15, 1926, recordedwith
Norfolk County Registry of Deeds,Book 1707, Page 513, boundedand describedas
follows:

NORTHERLY by Holland Road by two measurements, 260.70 feet and 102.00
feet;
EASTERLY by land now or formerly of Herbert T. Boardman shown as the

lot marked "D" on said plan 267.37 feet;

SOUTHERLY by Tract Il herein, 298.1f8et;
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WESTERLY by FisherAvenue,323.75feet;

NORTHWESTERLY by thecurveformingthesoutheastornerof saidHollandRoad
and Fisher Avenue, 23.94éet;

All as shown on said plan and containing 105,081 square feet of land, according to said plan.

EXHIBIT A-2

PARCELI - Tract | (124 Fisher Avenue):

A certain parcel of land situated in Brookline, Massachusetts, shown on a plan entitled "Plan of
Land,Hyslop Road, Brookline, Norfolk County, Mass. Property Line Plan'Ybyits

Engineering Co., Inc., Consulting Engineers, dated August 31, 1982 and recorded with said
Registry as Plan No. 1057 of 1983, in Plan Book 307, bounded and described as follows:

EASTERLY on Fisher Avenue, one hundred and fifty (150) feet;

NORTHERLY on land now or formerly of Montrose Foundation, Inc., one hundred and
sixty (160) feet;

WESTERLY on lot marked "27,329 S.F." on said plan, one hundred eighty and 80/100 (180.80)
feet;

SOUTHEASTERLY on land now or formerly of the Sisters of the Holy Cross Inc., seventy
seven and 15/100 (77.15) feet; and

SOUTHERLYon the same, eighty-nine and 27/100 (89.27) feet.

Containing twenty-five thousand and eighty-nine (25,089) square feet of land, more or less,
according to said plan.

PARCEL Il - Tract Il (146Hyslop Road):

A certain parcel of land situated in Brookline, Massachusetts, shown on a plan entitled "Plan of
Land,Hyslop Road, Brookline, Norfolk County, Mass. Property Line Plan'Ybypits

Engineering Co., Inc., Consulting Engineers, dated August 31, 1982 and recorded with said
Registry as Plan No. 1057 of 1983, in Plan Book 307, bounded and described as follows:

WESTERLY onHyslopRoad by two curved lines, one measuring eighty-one and 6/100 (81.06)
feet, the other measuring thirty-eight and 68/100 (38.68) feet;

NORTHERLY by two lines, one measuring thirty-five and 38/100 (35.38) feet, the other
measuring one hundred (100) feet;
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EASTERLY by a line, one hundred and eighty and 80/100 (180.80) feet;
SOUTHEASTERLY by a line, forty-eight and 30/100 (48.30) feet; and

SOUTHWESTERLYon land now or formerly of Judith Sprague, one hundred eighty- two and
53/100 (182.53) feet.

Containing twenty-seven thousand three hundred twenty-nine (27,329) squafafebimore
or less, according to said plan.

PARCEL Il (110 Fisher Avenue):

BEGINNING at the northeasterly corner of the granted premises at a stone bound set in the
southwesterly sideline of Fisher Avenue as shown on a plan hereinafter mentioned,;

6287+ f ($67 E\ )LVKHU $YHQXH IHHW WR D SRLQW
Commonwealth of Massachusetts; thence

6287+ f (67 E\ VDLG ODQG RI WKH &RPPRQZHDOWK RI
point at land now or formerly of Frank R. and Etta P. Pratt; thence

1257+ f ($67 E\ VDLG ODQG RI 3UDWW IHHW WR D
1257+ f ($67 IHHW WR D VWRQH ERXQG WKHQFH
1257+ f ($67 IHHW WR D VWRQH ERXQG WKHQFH
1257+ f ($67 IHHW WR WKH ERXQG ILUVW PHQWLRQ

Containing twenty-six thousand nine-hundred fifty-one (26,951) square feet and being shown on
a plan entitled "Commonwealth of Massachusetts, Metropolitan District Commission, Water
Division, Land in Brookline to be conveyed to Sisters of the Holy Cross of Massachusetts, The
Archbishop Cushing College,” dated September 16, 1958, Harold J. Toole, Director of the Water
Division and Chief Water Supply Engineer, recorded with said Registry in Book 3700, Page 525.

Excluding so much of the premises that was conveyed by deed from Newbury College, Inc. to
SyroosSanicoffandRonni M. Sanicoffdated April 28, 2003 and recorded in Book 18778, Page
143, which included the following parcel of land:

A certain parcel of land, now known as and numberedHy&4op Road in said Brookline,

shown as Lot A on a plan dated October 10, 2002 and entitled "Subdivision Plan of Land in
Brookline, Massachusetts, Norfolk County, I. F. Hennessey Co.", recorded with said Registry as
Plan No. 264 of 2003 in Plan Book 507, containing four thousand three hundred and forty-seven
(4,347) squaréeet(/-) of land.
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PARCEL IV (150 Fisher Avenue):
Tract I:

Lot B on plan entitled "Plan of Land in Brookline, Mass." by Henry F. Bryant & Son, Inc., dated
August 26, 1954, and recorded with Norfolk County Registry of Deeds in Book 3295, Page 593.

Containing 32,625 square feet, according to said Plan.

Being and intending to convey the same premises conveyed to the Grantor by Deed dated August
27, 1984 and recorded with said Registry in Book 6483, Page 351.

Tract Il:

Lot A on plan entitled "Plan of Land in Brookline, Mass." by Henry F. Bryant & Son, Inc., dated
August 26, 1954, and recorded with Norfolk County Registry of Deeds in Book 3295, Page 593.

Containing 28,510 feet, according to said Plan.

Being and intending to convey the same premises conveyed to the Grantor by Deed dated August
27, 1984 and recorded with said Registry in Book 6483, Page 351.

EXHIBIT A-3

125 HOLLAND

The premises at 125 Holland Road, Brookline, Massachusetts bounded and described as follows:

BEGINNING at a stone bound on the easterly side of Fisher Avenue about 15 feet northwesterly
of Holland Road; thence running

NORTHWESTERLY on said Fisher Avenue 127.50 feet; thence turning at a right angle
and running

EASTERLY by land now or late of Curtis and land now or late of Nash on two
courses 215.82 feet and 53.10 feet; thence turning and running

SOUTHERLY by land now, or late of Curtis 157.08 feet to Holland Road; thence
turning and running

WESTERLY on said Holland Road 224.12 feet to a stone bound, thence turning
and running

NORTHERLY on the street line 23.33 feet of beginning.

Containing 37,930 square feet of land, more or less, and being shown on plans by Ernest W.
Bowditch, Engineer, recorded with said Registry in Book 807, Page 458; Book 1007, Page 553;
and Book 1081, Page 378.
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EXHIBIT B +CONCEPT SITE PLAN AND BUILDING MASSING
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EXHIBIT C zProposed Project Zoning Article

Petitioner:  Paul Saner, on behalf of the Newbury Zoning Committee
Article ___: Fisher Hill Special Overlay District Zoning

To see if the Town will amend the Zoning By-Law and Zoning Map as follows:

1. By adopting the following map change,adding a Fisher Hill SpecialOverlay District as
shown below, including: parcelswith Tax Parcel Identifications 250-03-05124 Holland
Road and 129-135 Fisher Avenue) and 250-01-02 (117 Fisher Avenue).
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2. By amending Section 3.01.4 by adding a new item at the end:
3g. Fisher Hill Special Overlay District

3. By amendingSection4.07 £Table of UseRegulations tto allow for life care facilities on
lots lessthan 5 acres but greater than 3 acresin the overlay district, by adding a
sentence at the end of the description of Use 6A in the Use Table, underlined below:

Use 6A, Life care facilities, incorporatingindependentapartmentliving units for
elders combined with supportive medical, nursing or other shared facilities.

*Allowed by specialpermit only on lots greaterthan5 acres but within the Fisher
Hill Special Overlay District, the minimum lot size shall be 3 acres.

4. By amending Section5.01 £Table of Dimensional Requirements by adding Footnote
22 after the words 3Any other structure or principal use” in the rows for the S-25and
S-15Districts, which Footnote 22 shall alsobe addedat the end of the Table and read as
follows:

322. See Section5.06.4 + Special District Regulations,subsectionl. Fisher Hill
Special Overlay District with respect to uses and all dimensional requirements.

5. By amending Section 5.06.4tSpecial Districts by adding a new item as follows:
3. Fisher Hill Special Overlay District

1) It has been determined through study of the former Newbury College campus
that the potential exists for careful, planned redevelopment. It has further been
determined that, due to the surrounding residential developpagtern and
the municipal need for housing for an aging population, assisted living
residential uses in a life care facility designed with a similar architectural
character as the neighborhood are appropriate. Benefits to the community
include maintenance for adaptive reuse of the Mitton House and creating a
public easement along Fisher Avenue to preserve mature shade treasg and
significant reasons for why additional density may be allowed by Special
Permit under the criteria of this section.

2) At any point prior to December 31, 2020, an applicant may seek relief by
Special Permit under this Overlay District by completing the Design Review
preapplicationprocess as set forth in Section 5.094}2) provided the
proposed project includes the following requirements and limitations:
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a. Includes a minimum of threeres of contiguous land.

b. Includes a life care facility with a maximum of 160 units as its primary use
including all related accessory uses.

3) The Board of Appeals may grant a Special Permit under this section allowing
for a project that meets the following requirements and limitations.
Conformance with said requirements and limitations shall be made conditions
of the Special Permit.

a. Open Space

i. The project must dedicate a minimum of 40% of lot area towards
Open Space. For the purposes of this requirement, Open Space
shall include parts of a lot at ground level that are contiguous
landscaped areas and walkways that include planted containers,
landscaped beds, and/or street trees. Usable open space is not a
requirement for this use.

ii. The open space requirementdable 5.012 Table of
Dimensional Requirementmay be reduced in accordance with
Site Plan Review as notedSection 5.06.4.1.4elow.

b. Parking

i. 98 parking spaces shall be provided with a minimum of 43
concealed.

ii. The number of parking spaces required per Article 6 of the Zoning
By-Law may be reduced at the request of the applicant, following
review of a parking study and favorable recommendation by the
Planning Board.

iii. Parking area setback along the southern lot line shall be no less
than 20 feet.

iv. The parking and drive requirements under Section 6.04, including
stall width and depth, aisle width, and width of entrance and exit
drives, may be modified in accordance with Site Plan Review as
noted in Section 5.06.4.1.4 below.

v. Once a minimum of five years have passed since the issuance of a
Certificate of Occupancy for any project promulgated pursuant to
a Special Permit granted under this Section, the holder of said
Special Permit may seek modification of the Special Permit to
allow the provision of fewer than 98 spaces, but only through a
reduction in the number of non-concealed parking spaces and only
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upon a showing to the Zoning Board of Appeals that such a
reduction will not impact the neighborhood.

c. The Gross Floor Area Ratio for a project permitted pursuant to this
section shall not exceed 1.15.

d. The maximum building height shall befé@d three stories mafor
portions of a building that are within 3f Fisher Avenue and Holland
Road. The maximum building height shall be®d four stories maxor
portions of a building that are within 18@f Holland Road. The maximum
building height shall be 9%and five stories max for portions of a building
that are within 160of Fisher Avenue. Otherwise, the maximum building
height is 100and six stories max. The maximum number of stories does
not include basements or means of egress. These maximum building
heights do not include rooftop structures such as elevator penthouses,
chimneys, mechanical equipment, and mechanical screens. Building
heights shall be measured from the District Record Grade rather than as
prescribed in Section 5.30. The District Record Grade shall be the record
grade of the Holland Road property line at the midpoint of the Holland
Road boundary of the Fisher Hill Overlay District. Refer to Building
Height and Setback Diagram. The Board of Appeals may grant a Special
Permit for projections into front yards that do not comply with Section
5.51.
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e. The residential component of the project shall not include more than 160
living units. All 160 units may be market-rate.

f. Notwithstanding anything to the contrary in Section 4.08, for the purposes
of satisfying the requirements of Section 4.08 the applicant may provide
eighteen (18) affordable units off-site within 100 yards of the boundary
line of this overlay district or make a cash payment not to exceed Six
Million Five Hundred and Twenty Five Million Dollars ($6,525,000).

g. Building setback requirements shall be as follows:
From Fisher Avenue, no less than 35 feet;
From Holland Avenue, no less than 35 feet;
From east side lot line, no less than 35 feet;
From southern side and southern rear lot lines, no less than 60 feet;
From the rear lot line, no less than 50 feet.
Refer to Building Height and Setback Diagram.

h. Accessory Structures allowed within the site setbacks include retaining
walls, fencing, and utility equipmeri¢ generator and transformer.
Setback for all structures isfiin. from any lot line. Where required for
emergency vehicle access, retaining walls and fencing can encroach on
front yard setbacks.

i. Notwithstanding the provisions of Section 6.06.6, the number and size of
required loading zones may be reduced in accordance with Site Plan
Review as noted in Section 5.06.4.1.4 below. If the loading zone includes
an area for trash and recycling this area for trash and recycling shall be
enclosed. If the entire loading zone including the area for trash and
recycling is fully enclosed, such area shall not count towards the pfpject
total gross floor area.

j- Design Standards: During their review of all proposed building designs,
both the Design Advisory Team and Planning Board shall consult the
Fisher Hill Special District Design Guidelines developed by the Newbury
Zoning Committee for guidance on general exterior massing, scale and
design.

4) Any application including new structures that seeks relief under this Overlay
District shall:
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a. be subject to Site Plan Review by the Planning Board to ensure that there
is adequate provision of access for fire and service equipment; ensure
adequate provision for utilities and storm water storage and drainage;
ensure adequate provision of loading zones; ensure adequate provision of
parking; minimize impacts on wetland resource areas; minimize storm
water flow from the site; minimize soil erosion; minimize the threat of air
and water pollution; minimize groundwater contamination fromsite
disposal of hazardous substances; maximize pedestrian, bicycle and
vehicle safety; screen parking, storage and outdoor service areas through
landscaping or fencing; minimize headlight and other light intrusion;
ensure compliance with the Brookline Zoning Bgws; maximize
property enhancement with sufficient landscaping, lighting, street
furniture and other site amenities; minimize impacts on adjacent property
associated with hours of operation, deliveries, noise, rubbish and
recycling removal and storage. All plans and maps submitted for site plan
review shall be prepared, stamped, and signed by a Professional Engineer
licensed to practice in Massachusetts. Pursuant to the site plan review
process, applicants shall provide to the Planning Board and the Director
of Engineering a site plan showing:

i. Demonstrated design compliance with any General By-Law related to
erosion and sediment control astbrmwatemanagement;

ii. Property lines and physical features, including roads, driveways,
parking for vehicles and bicycles, loading areas and trash storage for
the project site; and

iii. Proposed changes to the landscape of the site, grading, vegetation
clearing and planting, and exterior lighting.

b. be deemed a Major Impact Project with respect to Section 5.09, Design
Review.

c. include as a condition of the special permit a Transportation Access Plan
Agreement §fTAPA") approved by the Director of Transportation that
includes Transportation Demand ManagemefitlM “) programs.

5) Allowing the additional density through the Special Permit contemplated by this
Section has a potential benefit contemporaneous with its inclusion in the By-Law.
However, planning objectives potentially achieved by this Section may not be met
if substantial time elapses. Therefore, if upon closing the public hearing on the
Special Permit contemplated herein, the Board of Appeals finds: (a) more than
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two years has elapsed since the opening of the public hearing; and (b) the amount
of elapsed time is, in the discretion of the Board, excessive and contravenes the

planning objectives of this Section, the Board may deny the request for a Special
Permit.

6. By amending Section 6.02, Paragraph 1, Table of Off-Street Parking Space
Requirements by adding a new footnote as follows:

34. For the Fisher Hill SpecialOverlay District, parking requirementsshall be no
less than 0.5 space per uriection 6.02.2.tshall not apply.

7. By amending Section 7.07 +Sign By-Law *Exceptionsto the Above *by adding to
Section 7.07.1 a new item at the end:

3f. The Board of Appealsmay by special permit grant relief to the requirementsof
Section7.01 for signagefor the buildingsin the Fisher Hill Special Overlay District
subject,howeverto compliancewith the DesignReviewProceduressetforth in Section
7.08 and the Design Guidelines adopted for this disfrict.

«or act upon anything else relative thereto.
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EXHIBIT D -
TAX CERTAINTY AGREEMENT +March 5, 2020 version

IN RE: The parcels known as 117 Fisher Avenue (AssessdRarcel 1.D. No. 250-01-02) and
124 Holland Road (Assessor§Parcel 1.D. No. 250-03-05)
BROOKLINE, MASSACHUSETTS
TAX CERTAINTY AGREEMENT

ThisAgreementbetween WELLTOWHRIC.a Delawarecorporation,havingan office at
4500Dorr Street, Toledo,Ohio43615( Welltower ; Welltower andits successorandassignsn
title or interest the Premisesare hereinafter collectivelyreferred to as ‘Developer) and the
Townof Brookline,a municipalcorporation( ‘Yown ), locatedin Norfolk County,Massachusett
and acting by and through its SelectBoard (the ‘Board), (Developerand the Town being
collectivelyreferred to asthe “Parties) is executedthis __ day of , (the
‘ExecutionDate ), and madeeffective uponthe date this Agreementis recordedin the Norfolk
CountyRegistryof Deedsand Norfolk RegistryDistrict of the LandCourt(the ‘EffectiveDate ),
upon the mutual promisesand obligationshereinafter set forth and additional consideration
which the parties acknowledgeis adequate and appropriate, upon the following terms and
conditions:

PREAMBLE

WHEREAS, the Town through its comprehensiveplan seeks to encouragethe
redevelopmendf underutilized,vacantand/orabandoneduildings and land in the town and
specifically at the former Newbury College site and to be assuredthat such redevelopment
resultsin the improvementsemainingastaxablepropertieswithin the Town to help protectthe
Town § existing property tax revenue; and

WHEREAS, Welltowel ownsthe parcelsof real propertyknownasandnumberecas117
Fisher Avenue (Parcell.D. No. 250-01-0i) and 124 Holland Road (Parcell.D. N0.250-03-05)
sometimegollectively referredhereincollectively asthe EastParcel, which wasacquiredby
Developerpursuantto that certainQuitclaim DeeddatedSeptembeb, 2019 recordedwith the
Norfolk Registryof Deeds(the Registry) in Book 37136,Page283, the legal descriptionsof
which are attachedhereto as Exhibit A, which as of the date hereof consistsof a several
buildings and a parking lot;

WHEREAS, Welltowel, Welltowel TRS Holdco LLC, a Delaware limited liability
companyandthe Town are partiesto that certainMemorandumof Agreementby and between
the Town of Brookline and Welltowe! Inc. and Welltowel TRS Holdco LLC, dated as of
| |,2020andrecordedn the Registryin Book [ ], Pageg ](the Memorandum
of Agreement); Capitalizedtermsusedin this Agreementandnot otherwisedefinedshall have
their respective meanings as set forth in the Memorandum of Agreement;

WHEREAS, as of the Effective Date, eachof the Town Meeting Approval Conditions
and Special Permit and Other Required Approvals have occurred and/or have been satisfied,;
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WHEREAS, in accordancewith and pursuantto the Memorandumof Agreement,
Developerandthe Town agreeto executethis Agreementsof the datehereofandrecorda copy
thereof in the Registry;

WHEREAS, the Town and Developerseekto confirm their sharedcommitmentto
keeping the Premisesupon which the Project may be constructedas a taxable parcel
notwithstandingthat by virtue of its potentialuse,it may becomeexemptfrom the paymentof
real estatetaxesasnontaxablaeal propertyunderMassachusett&eneralLaws, Chapters9, t
Clause Third or other applicable exemption; and

WHEREAS, for thereasonstatedaboveandpursuanto thetermsof this Agreementthe
Town and Developerhave agreedthat Developerto the Premiseswill make certainvoluntary
paymentdo the Town in certaincircumstance lieu of real estatetaxes,as more particularly
set forth in this Agreement.

NOW, THEREFORE, for goodandvaluableconsiderationthe receiptand sufficiency
of which are hereby acknowledged by the parties, Developethe Town agree as follows:

9. Developer Commitment to Voluntary Payment to the Town.
Commencing with the first fiscal tax year following the Assessment Date, and
ending ninety-five (95) years after the Effective Date of this Agreement (the
3Term "), if and to the extent Developer is not otherwise obligated to pay real
estate taxes for the Premises by virtue of the Premises being used for one or
more Exempt Uses or Developer § tax-exempt status (the 3Payment Conditions ),
then, with respect to any fiscal tax year for which the Payment Conditions are
satisfied Developer shall make a direct financial contribution to the Town in the
amount equal to the real property taxes that would otherwise have been levied by
the Town for all or any portion of the Premises were the Premises not used for
one or more Exempt Uses or were Developer not precluded, based on its status,
from the payment of real estate taxes under applicable law in such relevant fiscal
tax year (the 3Voluntary Payment "). In such event, the Town shall accept the
Voluntary Payment in full satisfaction of Developer § obligations to make
payments to the Town under this Agreement and/or applicable law (whether now
in effect or, subject to Section 2, hereafter amended or adopted) on account of
the Premises being used for an Exempt Use or Uses. As used herein the term
3Assessment Date “ shall mean January 1%t or another date on which the Town
Assessors by statute make the first determination of the value of real property
following the Effective Date. As used herein the term S3Exempt Use " or 3Exempt
Uses “ shall mean those uses of real property that render such property eligible
for exemption from real property taxation pursuant to Massachusetts General
Laws Chapter 59, Section 5, Clause Third or other similar law, whether currently
in existence or adopted during the Term of this Agreement.

10. Payment of the Voluntary Payment to the Town. The Voluntary Payment
shall be paid to the Town in quarterly installments on the date real property taxes
are due for each fiscal tax year during the Term for which the Payment Conditions
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are satisfied, and the Town shall provide Developer with a written statement of
the portion of any Voluntary Payment due not less than thirty (30) days prior to
the due date. Developer shall have the right to contest the amount of the
Voluntary Payment on the basis of over valuation or disproportionate valuation in
comparison to similar properties, provided Developer shall, before commencing
legal action, first use good faith efforts to mediate the issue of valuation with the
Town § Assessors.

11. Termination of Agreement. The Town or Developer shall have the right
to terminate this Agreement by, and effective upon, written notice of such
termination delivered to the other in accordance with Section 8, in the event that,
at any time after the Effective Date the federal or state laws, regulations,
ordinances and/or other government requirements applicable to the payment by
Developer of taxes, similar assessments or payments in lieu of such taxes on the
Premises used for one or more Exempt Uses and/or any judicial or administrative
interpretation of any of them (other than by the Town), change in any manner, the
direct or indirect effect of which is to change the terms, conditions, and/or
benefits of this Agreement in any way that is materially adverse to the Town or
Developer, with the exception of a change that would have the effect of
expanding the uses covered by the term 3Exempt Uses ". This Agreement shall
not in any manner whatsoever restrict the Town § exercise of its police power.
Upon transfer of title of the Premises, the grantor Developer § obligations under
the Agreement shall automatically terminate and the grantee Developer (e.g., the
successor owner of the Premises) shall be bound by the terms of this Agreement
as more particularly described in Section 8(j) of this Agreement.

12. Period of Restrictions. It is the intent of the parties that the restrictions set
forth herein be imposed for the duration of the Term, and Developer hereby agrees and
acknowledges that (a) the restrictions set forth herein shall not be deemed to be
unlimited as to time “within the meaning of Massachusetts General Laws, Chapter 184,
Section 23, (b) prior to the expiration of the initial thirty (30) years of the Term and prior
to the expiration of any subsequent renewal period, this Agreement and the restrictions
set forth herein may be renewed by the Town from time to time thereafter for additional
periods not in excess of twenty (20) years each, such renewal to be effectuated in
accordance with the provisions of Massachusetts General Laws, Chapter 184, Section
27 (as may be amended from time to time) or any successor statute.

13. Representations as to Authority.

i. The Town § Authority . As of the Execution Date, the Town
represents that it is duly organized, validly existing and in good standing under
the laws of Massachusetts and has all requisite municipal power and authority
under the Town § Bylaws and under the laws of Massachusetts to execute,
deliver, perform and be bound by this Agreement. The Town represents that (i)
the individuals executing and delivering this Agreement on the Town § behalf are
the incumbents of the offices stated under their names, and such offices have
been duly authorized to do so by all necessary municipal action taken by and on

73



the part of the Town, (ii) the Agreement has been duly and validly authorized,
executed and delivered by the Town, and (iii) subject to any future decision of a
court or arbitrator of competent jurisdiction, the Agreement constitutes the valid
and binding obligation of the Town, enforceable against the Town in accordance
with its provisions. If a third party challenges the validity and enforceability of
this Agreement against the Town, the Town agrees to use best reasonable efforts
to defend the validity and enforceability of this Agreement.

il. Developer § Authority . As of the Execution Date, Developer
represents that it is duly organized, validly existing and in good standing under
the laws of the State of its incorporation, that it is qualified to do business in, and
in good standing under the laws of, the State of Massachusetts and that has all
requisite power and authority to execute, deliver, perform and be bound by this
Agreement. Developer represents that (i) the individual executing and delivering
this Agreement on Developer § behalf has the authority to do so, and such
signing authority has been authorized by all necessary corporate action taken by
and on the part of Developer, (ii) the Agreement has been duly and validly
authorized, executed and delivered by Developer, and (iii) subject to any future
decision of a court or arbitrator of competent jurisdiction, the Agreement
constitutes the valid and binding obligation of Developer, enforceable against
Developer in accordance with its provisions. If a third party challenges the
validity and enforceability of this Agreement against Developer, Developer agrees
to use best reasonable efforts to defend the validity and enforceability of this
Agreement.

14.  Lien/Collection Remedies. Upon the failure of Developer to
make any Voluntary Payment to the Town when the Payment Conditions were
otherwise satisfied, the Town may take whatever action it deems feasible to
collect said payment whether in law or equity. The parties agree that the
Voluntary Payment may constitute a fee for collection proceedings and may
constitute a lien on the property for collection purposes. Within no more than ten
(10) days following written request from time to time to the Town Tax Collector,
the Tax Collector shall provide Developer (e.g., the record owner of the Premises)
with a written statement to Developer and any potential purchaser of or lender to
the Premises certifying Developer § and the Town § compliance with this
Agreement as of said date and otherwise stating any amounts due and payable
and the amount of the Voluntary Payment.

15. Deed Reference and Affirmation of Successor In Title. Developer
agrees that during the Term each successive deed of the Premises executed and
delivered by the grantor shall contain the following statement:

Referenceis made to that certain Tax Certainty Agreementby and
betweenDeveloperand the Town of Brookline dated :

,recordedwith Norfolk County Registryof Deedsin Book
Page (togetherwith all amendmentgluly madeand recorded the

74



STax Certainty Agreemenf). By acceptanceand recording of this deed,the
Grantee (i) acknowledgesand acceptsthe Tax Certainty Agreement, (ii)
acknowledgeghat Grantor is hereby releasedin full from all obligations of
Peveloper underthe Tax Certainty Agreementand (iii) agreesthat the Tax
Certainty Agreementshall be binding and enforceableagainstthe Granteein
accordance with its terms.

Developerandsuchsuccessor title shall notify the Town in the mannerprovidedin Section
8(j) hereofof the conveyancef the Premisesandshall providethe Town with a copyof the deec
evidencing the same conforming to this Section 7.

16. Miscellaneous Provisions.

(@) Notices . All  notices, consents, directions,
approvals, waivers, submissions, requests and other communications
under this Agreement shall be effective only if made in writing with all
delivery charges prepaid by a method set forth below, shall be effective at
the times specified below, and shall be addressed to:

If to Developer.
WelltowerInc.

4500 Dorr Street

Toledo, OH 43615
Attention: General Counsel

With a copy to:

JenniferDopazoGilbert, Esq

Law Office of Robert L. Allen Jr., LLP
300 Washington Street

Brookline, MA 02445

If to the Town:

Town of Brookline

Attn: Town Administrator
Brookline Town Hall

333 Washington Street
Brookline, MA 02445

With a copy to:

Town of Brookline
Attn: Town Counsel
333 Washington Street
Brookline, MA 02445
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By commerciallyrecognizedovernightor expeditedcommercialcourier service,
effectiveupondelivery or the refusalof delivery by or on behalfof the addresseasevidenced
by the delivery receipt;

By handdelivery, effective upon delivery or the refusal of delivery by or on
behalf of the addressee as evidenced by the mes$engeeipt; or

By US certified or registeredmail, return receipt requested,effective upon
delivery or the refusalof delivery by or on behalf of the addresseas evidencedby the return
receipt.

Any party may changeor add to the addresseeand/oraddressegor notice by giving
notice of such change or addition to the other party in accordance with this paragraph.

(b)  Severability/Captions. The provisions of this Agreement
are severable and, if any provision, or any portion thereof, is deemed by a court
or arbitrator of competent jurisdiction to be invalid, illegal, or unenforceable for
any reason, the remaining provisions, or remaining portions thereof, shall remain
valid and enforceable to the fullest extent permitted by law, provided that (as
determined by agreement of the parties or by a court or arbitrator of competent
jurisdiction) such continuing validity and enforceability results in neither the loss
of any material benefit to, nor the increase of any material burden on, either party
or both of them, as such benefits and burdens are originally provided in this
Agreement. If this Agreement is terminated or rendered of no effect due to the
invalidity, illegality, or unenforceability of any of its provisions, those Developer
obligations that otherwise would survive the Term shall end. The captions used
in this Agreement are for convenience only and shall not be deemed to have any
relevance to the meaning of any of the provisions.

(c) Waivers/Time of Essence. The provisions and any
breach of this Agreement shall not be waived, except expressly in writing signed
by the waiving party. A waiver on one occasion or of one provision or breach
shall not constitute a waiver on another occasion or of another provision or
breach. Time is of the essence of this Agreement.

(d) Amendments. This Agreement shall not be amended
unless such amendment shall be expressly agreed in writing executed by duly
authorized representatives both parties.

(e) Whole Agreement/Survival. This  Agreement
supersedes any previous negotiations or agreements between the parties to this
Agreement, whether oral or in writing, in relation to the matters dealt with herein
and represents the entire agreement between the parties in relation thereto. The
provisions of this Agreement that, by their specific terms apply after the Term
shall, except as provided in Sections 5 and 9, survive the Term for so long as
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applicable; and all of the provisions of this Section 9 shall also survive the Term
in relation to any of this Agreement § other surviving provisions.

) Real Property. All references in this Agreement to real
property or property owned by or of Developer shall be deemed to mean fee
ownership of the Premises, including fixtures and/or improvements thereto and
any use and/or occupancy of the Premises, including leases, which would affect
the determination of whether the property is exempt or taxable by the Town.

() Reservations. The Town and Developer agree that this
Agreement provides the Town with protection of its tax base, but nothing in this
Agreement in any way restricts the Town § complete discretion in the exercise of
its police power or imposes any restrictions on Developer § complete discretion
to determine whether and how the Premises shall be developed and improved
and the use of the Premises and whether the Premises shall be reserved for,
converted to, or acquired for, one or more Exempt Uses and/or taxable purposes,
taking into account economic conditions from time to time, relevant site
constraints of development and any and all other considerations it desires. The
Town and Developer each reserves all of its respective positions, rights and
remedies at law and equity in connection with real estate taxes and exemptions
in the event of the termination, expiration or inapplicability of this Agreement.
Developer is entering into this Agreement voluntarily; and nothing in this
Agreement or Developer § performance of its covenants hereunder shall be
construed for any purposes whatsoever to constitute an acknowledgement by
Developer of any regulatory, statutory or contractual obligation to make the
Voluntary Payment or any other payment to the Town on account of real property
owned by Developer for Exempt Purposes, beyond the explicit contractual
commitments voluntarily made by Developer under, and subject to all of the
terms and conditions of, this Agreement.

(h)  Counterparts. This Agreement may be executed by the
parties hereto in multiple separate counterparts, each of which when so executed
and delivered shall be an original, but all such counterparts shall together
constitute but one and the same instrument of which there may be multiple
originals.

0) Applicable Law. This Agreement shall be governed by,
and construed accordance with, the laws of The Commonwealth of
Massachusetts for all purposes, without regard to any such laws governing
choice of law.

) Successor In Title. This Agreement shall bind
Developer and its successors and assigns in title to the Premises and shall be
deemed to tun with the land “for the duration of the Term. Any Developer, as
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grantor of title to the Premises, shall be released from all obligations as
PDeveloper “under this Agreement upon the execution by such Developer, and
subsequent recordation in the Registry, of any deed transferring title of the
Premises (a Premises Deed ), which Premises Deed shall include the paragraph
required pursuant paragraph 7 above. Simultaneously with the recording of a
Premises Deed in the Registry, either grantor or grantee thereunder shall provide
written notice to the Town of the recording of such Deed, the transfer of title to
the Premises, and the notice addresses for grantee thereunder for purposes of
notices under this Agreement, including, without limitation, Section 8(a).

(k)  Recording. This Agreement shall be recorded at the
Norfolk County Registry of Deeds and Norfolk Registry District of the Land Court.
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IN WITNESS whereofthe partieshave executedthis Agreementunder sealas of the
Effective Date.

WelltowerInc. Town of Brookline
Select Board:

By

Hereunto duly authorized

Date:

Hereunto duly authorized

Date:
Countyof Lucas
State of Ohio
On this day of 20 | before me, the undersignednotary
public, personally appeared of Welltowel Inc. as
of throughsatisfactoryevidenceof identificationto be

the personwhosenameis signedon the precedingor attacheddocumentandacknowledgedo
me that he signed it voluntarily for its stated purpose..

Notary Public

Personally Known
Produced Identification My Commission
Expires

Type of Identification
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COMMONWEALTH OF MASSACHUSETTS
Norfolk, ss

On this day of 20, before me, the undersignednotary
public, personallyappeared

: SelectBoard, of the
Town of Brookline, proved to me through satisfactoryevidenceof identification to be the
personswhosenamesare signedon the precedingor attacheddocumentand acknowledgedo
methattheysignedit voluntarily for its statedpurposeasthe Boardof Selectmerof the Town of

Brookline.

Notary Public

Personally Known
Produced Identification My Commission
Expires
Type of Identification
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Exhibit A

PARCEL ONE (117 Fisher Avenue):

BEGINNING at a monumentn the easterlyline of FisherAvenue,thirteenhundredsix (1,306)
feetfrom Boylston Streetat the northwestcornerof the land conveyedto the Inhabitantsof the
Town of Brookline by Horace N. and John H. Fisher, thence

NORTHEASTERLY: on saidland at right angleswith said Avenue,264.02feetto a
monument; thence

NORTHERLY: on saidland 250.76feetto a monumeniat a point wherethe fence
bounding said land as it now runs makes an angle; thence

SOUTHWESTERLY: by a straightline drawn 414.92feet to a point in the easterly

line of said Avenue 180 feet northerly from the point of
beginning, and thence

SOUTHERLY: by the easterlyline of said Avenue 180 feet to the point of
beginning.

Or howeverotherwiseboundedand described Containingsixty-threethousandsevenhundred
and seventy-five(63,775) squarefeet, more or less,accordingto a plan madeby Fuller and
Whitney datedAugust 11, 1884, and recordedwith the Norfolk County Registry of Deedsin
Book 559, Page 392.

PARCEL TWO (124 Holland Road):

A certair parce of land, with the improvement thereon situatec on Fishel Avenue
Brookline, Massachusettianc showr asthelot markec"C" ona planentitlec "Planof Lanc
in Brookline, Mass." by E. Worthington, Engineer,dated July 15, 1926, recordedwith
Norfolk County Registry of Deeds,Book 1707, Page 513, boundedand describedas
follows:

NORTHERLY by Holland Road by two measurements, 260.70 feet and 102.00
feet;
EASTERLY by land now or formerly of Herbert T. Boardman shown as the

lot marked "D" on said plan 267.37 feet;

SOUTHERLY by Tract Il herein, 298.1f8et;
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WESTERLY by FisherAvenue,323.75feet;

NORTHWESTERLY by thecurveformingthesoutheastornerof saidHollandRoad
and Fisher Avenue, 23.94et;

All as shown on said plan and containing 105,081 square feet of land, according to said plan.
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Exhibit E 125 Holland Zoning Article

Petitioner:  Paul Saner, on behalf of the Newbury Zoning Committee
Article __ : Holland Road Mixed Income Housing Overlay District

To see if the Town will amend the Zoning By-law and Zoning Map as follows:

1. By adopting the following map change: adding a Holland Road Mixed Income Housing Overlay
District including the parcel located at 125 Holland Road (Tax Parcel Identification #s 249-13-
00), as shown in the map below.

2. By amending Section 3.01.4 by inserting a new iter?h ~ as follows:

h. Holland Road Mixed Income Housing Overlay District

3. By amending Section 5.06.4 by inserting a new iterfm ~ as follows:
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m. Holland Road Mixed Income Housing Overlay District

1)

2)

3)

4)

It is found that the parcel of land at 125 Holland Road, formerly a part of the Newbury College
campus (theSite”) has been identified by the Newbury Zoning Committee, based on a
recommendation from the Housing Advisory Board, as an appropriate site for mixed-income
affordable housing development. For this reason, a developer may opt to develop the Site in
accordance with the requirements of this overlay district.

Any applicant may seek relief under this overlay, provided the appfcartposed development
meets the following requirements:

a. It contains 18 Dwelling Units, contained in a single building.

b. Six (6) of the Dwelling Units on the Site must be Affordable Units (as defined in Section
4.08.2.c.) for households with incomes up to 80% of Median Income, defined in
accordance with Section 4.08.2.f and which must also qualify for the $&ubsidized
Housing Inventory as per Massachusetts General Laws Chapter 40B and 760 CMR 56.
Six (6) of the Dwelling Units on the Site must be Affordable Units for households with
incomes up to 100% of Median Income. Six (6) of the Dwelling Units on the Site must be
Affordable Units for households with incomes up to 150% of Median Income.

c. It has a viable plan for maintaining affordability for the longest period permitted by law
that has been approved by the Department of Planning and Community Development.

Multi-Family Dwellings. Superseding any conflicting restrictions in Section 4 of the Zoning
Bylaw, any development proposed pursuant to the requirements of this overlay district:

a. may include Multi-Family Dwellings;

b. is not required to meet the requirements of Section 4.08, with the exception that the
development must meet ti8tandard$requirements listed under Section 4.08.6. With
respect to the standard for unit sizes described in 4.08.6.c, any project proposed pursuant
to this section will be deemed to meet the standard if the average unit size for the units
with the applicable bedroom count meets or exceeds the listed square footage, so long as
no individual unit has less than 95% of the prescribed square footage.

All applications in the Holland Road Mixed Income Housing Overlay District shall be subject to

T '"HVLJQ 5HYLHZ LQFOXGLQJ DQ\ DSSOLFDEOH "HVLJQ *XLG
Board. Further, the Zoning Board of Appeals shall be empowered to require such other

conditions as it deems necessary to bring the project into conformance with the goals of this

overlay district, including a modification of the affordability requirements in 5.06.4.m2.b. The

Zoning Board of Appeals may only grant a modification of the affordability requirements in

5.06.4.m.2.b that raises the applicable Median Income levels following a favorable

recommendation from the Housing Advisory Board and in no case shall the affordability
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requirements be modified to provide fewer than 4 Affordable Units for households with incomes
up to 80% of Median Income and 4 Affordable Units for households with incomes up to 100% of
Median Income, and in no case can any of the Affordable Units be available for households with
incomes greater than 150% of Median Income.

5) Dimensional and Parking Requirements. Any development proposed pursuant to the requirements
of this overlay district shall be subject to the dimensional requirements listed below, superseding
any conflicting requirements in Sections 5 and 6 of the Zoning Bylaw for the underlying zoning
district. Any dimensional requirements not specified below shall be required according to the
requirements of the underlying zoning district.

a. Lot size. A minimum lot size of 35,000 square feet shall be required.

b. Floor Area Ratio. An overall maximum Floor Area Ratio of 0.5 shall be permitted.

c. Height. A maximum height of 40 feet, measured from the record grade of the midpoint of
the lot line along Holland Road, shall be permitted.

d. Setbacks. A minimum Front Yard setback of 30 feet, a minimum Side Yard setback of 40
feet, and a minimum Rear Yard setback of 40 feet shall be provided. Relief from these

setback requirements may be sought under Section 5.43.

e. Open Space. A minimum amount of Landscaped Open Space of 40% of Gross Floor
Area and a minimum amount of Usable Open Space of 10% of Gross Floor Area shall be
provided.

f. Parking. Parking shall be provided at a minimum rate of 1 space per Dwelling Unit.

Or take any action thereto.
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Exhibit F £Conceptual Site Plan+125 Holland
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Exhibit G *Deed Restriction

[TO BE INCLUDED PRIOR TO EXECUTION]
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Exhibit H zArticle for Town to Acquire West Parcels

Petitioner: Paul Saner, on behalf of the Newbury Zoning Committee

Article . Authorization to Acquire Former Newbury College West Campus

To seeif the Town will voteto authorizethe SelectBoardto acquire by purchasegift, eminent
domainor otherwise,n fee simple,the parcelsof landlocatedat 110 FisherAvenue,124 Fisher
Avenue,150FisherAvenue,and146 Hyslop Road(Tax Parcelldentification#s 255-01-01 256-
24-00, 256-21-23, and 256-20-00) including all buildings and structuresthereon and all
privileges and appurtenanceghereto belonging, as well as all treesand shrubsthereon,for
generalmunicipal purposesandfor all purposesand usesaccessorythereto,and that to meet
suchexpenditureto appropriatea sum of moneyto be expendedat the direction of the Select
Board,to pay costsof acquiringsaid property,and for the paymentof all costsincidentaland
relatedthereto,including refurbishmenof the buildingsthereon,andto determinewhethersuch
amountshall be raisedby taxation, transferfrom availablefunds, borrowing or otherwise;to
authorizethe Selectmerto applyfor, acceptandexpendany grantsfrom any sourcewhatsoever
that may be availableto pay any portion of this project or to take any other action relative
WKHUHWR

Land Description:

PARCEL | - Tract | (124 Fisher Avenue):

A certainparcelof landsituatedn Brookline,Massachusettshownon a planentitled"Plan

of Land, Hyslop Road, Brookline, Norfolk County, Mass. PropertyLine Plan" by Yunits
EngineeringCo., Inc., ConsultingengineersdatedAugust31, 1982 andrecordedwith said
Registry as Plan No. 1057 of 1983, in Plan Book 307, bounded and described as follows:
EASTERLY on Fisher Avenue, one hundred and fifty (150) feet;

NORTHERLY on land now or formerly of Montrose Foundation,Inc., one
hundred and sixty (160) feet;

WESTERLY on lot marked"27,329 S.F." on said plan, one hundredeighty
and 80/100 (180.80) feet;

SOUTHEASTERLY on land now or formerly of the Sistersof the Holy Crossinc.,
seventy seven and 15/100 (77.15) feet; and

SOUTHERLY on the same, eighty-nine and 27/100 (89.27) feet.

Containingtwenty-five thousandandeighty-nine(25,089)squarefeet of land, moreor less,
according to said plan.
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PARCEL Il - Tract Il (146 Hyslop Road

A certainparcelof land situatedin Brookline, Massachusettshownon a plan entitled"Plan of
Land, Hyslop Road, Brookline, Norfolk County, Mass. Property Line Plan" by Yunits
EngineeringCo., Inc., Consulting Engineers,dated August 31, 1982 and recordedwith said
Registry as Plan No. 1057 of 1983, in Plan Book 307, bounded and described as follows:

WESTERLY on Hyslop Roadby two curvedlines,onemeasuringeighty-one
and 6/100 (81.06) feet, the other measuringthirty-eight and
68/100 (38.68) feet;

NORTHERLY by two lines,onemeasuringhirty-five and38/100(35.38)feet,
the other measuring one hundred (100) feet;

EASTERLY by a line, one hundred and eighty and 80/100 (180.80) feet;

SOUTHEASTERLY by a line, forty-eight and 30/100 (48.30) feet; and

SOUTHWESTERLY onlandnow or formerly of JudithSpraguepnehundredH L J |

two and 53/100 (182.53) feet.

Containingtwenty-severthousandhreehundredtwenty-nine(27,329)squarefeet ofland, more
or less, according to said plan.

PARCEL Il (110 Fisher Avenue)

BEGINNING at the northeasterlycorner of the grantedpremisesat a stoneboundsetin the
southwesterly sideline of Fisher Avenue as shown on a plan hereinafter mentioned,;

SOUTH  f17' 50" EAST by Fisher Avenue 120.00feet to a point at remainingland of the
Commonwealth of Massachusetts; thence

SOUTH f42'10" WEST by saidland of the Commonwealtlof Massachusett357.80feetto a
point at land now or formerly of Frank R. and Etta P. Pratt; thence

1257+ f ($67 E\ VDLG ODQG RI 3UDWW IHHW WR D
1257+ f ($67 IHHW WR D VWRQH ERXQG WKHQFH
1257+ f ($67 IHHW WR D VWRQH ERXQG WKHQFH
1257+ f ($67 IHHW WR WKH ERXQG ILUVW PHQWLRQ

Containingtwenty-sixthousanchine-hundredifty-one (26,951)squarefeetandbeingshownon
a plan entitled "Commonwealthof Massachusettdyletropolitan District Commission,Water
Division, Landin Brookline to be conveyedo Sistersof the Holy Crossof Massachusettg,he
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ArchbishopCushingCollege,"datedSeptembef6,1958,Harold J. Toole, Director of the Water
Division and Chief Water Supply Engineer, recorded with said Registry in Book 3700, Page 525.

Excluding so much of the premiseghat was conveyedby deedfrom Newbury College,Inc. to

SyroosSanicoffandRonni M. SanicoffdatedApril 28,2003andrecordedn Book 18778,Page
143, which included the following parcel of land:

A certain parcel of land, now known as and numbered154 Hyslop Roadin said Brookline,
shownas Lot A on a plan datedOctober10, 2002 and entitled "Subdivision Plan of Land in

Brookline, Massachusett$yorfolk County,l. F. Hennesseyo0.", recordedwith saidRegistryas

PlanNo. 264 of 2003in PlanBook 507, containingfour thousandhreehundredandforty-seven
(4,347) square feet(+/-) of land.

PARCEL 1V (150 Fisher Avenue)
Tract I:

Lot B onplanentitled"Planof Landin Brookline,Mass."by HenryF. Bryant& Son,Inc., dated
August 26, 1954, and recorded with Norfolk County Registry of Deeds in Book 3295, Page 593.

Containing 32,625 square feet, according to said Plan.

Beingandintendingto conveythe samepremisesonveyedo the Grantorby DeeddatedAugusi
27, 1984 and recorded with said Registry in Book 6483, Page 351.

Tract Il:

Lot A onplanentitled"Planof Landin Brookline,Mass."by HenryF. Bryant& Son,Inc., dated
August 26, 1954, and recorded with Norfolk County Registry of Deeds in Book 3295, Page 593.

Containing 28,510 feet, according to said Plan.

Beingandintendingto conveythe samepremisesonveyedo the Grantorby DeeddatedAugusi
27, 1984 and recorded with said Registry in Book 6483, Page 351.
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Exhibit | +West Parcel Profit Sharing Chart
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Exhibit J +Town PILOT Policy

Adopted 12/18/07
Amended 6/28/2011

The Town of Brookline Payment In Lieu of Tax (PILOT) Policy

Brookline is home to, and welcomes a diverse mix of property owners: residential, commercial,
governmental and non-profit charitable and educational. The Bowilorant and growing

nonprofit sector both contributes to and benefits from the T®wowerall quality of life. The

Town provides a variety of critical services to all segments of the community, whether they are
residents, businesses or non-profit organizations. While these services provide benefits to all,
funding for town departments and services relies heavily on property tax revenues. In order to
maintain the high standard of municipal services that Brookline has historically provided, the
Board of Selectmen believes that all property owners should contribute a fair share toward the
cost.

Overview

3Increasing the overall fiscal capacity of cities and towns turns out to be central to the future
prosperity of the Commonweakhproviding communities with the resources to deliver the
services and amenities is critical to the sthtiiture development and prosperity(and)

equally important is making sure that local municipalities have the ability to provide the
economic and social environment that is attractivé Revenue Sharing and the Future of the

Massachusetts Economy by the Northeastern University Center for Urban and Regional
Policy(2006)

The Town of Brookline, through its various departments, provides a variety of services to its
residential and commercial taxpayers and non-profit organizations located or conducting
business within the Town. While municipal service requirements vary among these diverse
groups, all benefit from the overall enhanced quality of life enjoyed by the community.

However, the cost of municipal services is substantial, and the Commonwealth of Massachusetts

has limited the sources of revenue available to municipalities. The property tax provides
approximately 75% of municipal revenue used to support services. Revenue generated from
SURSHUW\ WD[HV LV GHWHUPLQHG E\ ODZ 3URSRVLWLRQ

The Town is approximately 6.8 square miles in size and is fully built out; therefore any

development is based almost entirely on re-use. The current makeup of the Town based on land

use is approximately 55% taxable land and 45% non-taxable. The largest share of the non-
taxable land is owned by the Town and used for public buildings, streets/sidewalks, open space
and other public uses. Other owners include the state and federal government, a foreign

government (Japan), the MBTA, private educational and religious institutions, and charitable and

benevolent organizations.

A taxable parcel that becomes tax-exempt does not reduce the§Tiotah tax levy. Instead, it

shifts the tax burden to all remaining taxable parcels. It is a primary goal of the Town to preserve
its taxable land, while at the same time continuing to support its rich cultural diversity. It is also a
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primary goal of the Town to have the cost burden of providing services borne by and shared
among all residents, taxpayers, commercial entities and non-profit institutions, to the extent
possible and reasonable.

The Commonwealth of Massachusetts and its political sub-divisions, including the Town of
Brookline, have historically been recognized as leaders in the area of higher education, arts and
culture, public health and religious freedom, and have encouraged non-profits to organize in the
state to enrich the quality of life of its residents. The General Court of the Commonwealth
created a series of property tax exemptions within the General Laws (M.G.L. Chapter 59 Section
5) as an incentive to support the often vital work of non-profit organizations.

The Town$ location adjacent to Boston, and its easy access to mass transportation and major
roadways, makes it attractive for non-profit institutions to locate in Brookline. This demand for
land and buildings to operate non-profit organizations has absorbed taxable property in

Brookline at an alarming rate. The Town is concerned that a continuing shift in tax burden to a
diminishing tax base will have a negative impact on residents, local businesses and the overall
Brookline community. In order to maintain a fair balance between the cost of town services and
payment for those services, the Town has developed a policy to address the need for a payment-
in-lieu-of-tax (PILOT) program for tax exempt properties.

Policy

Brookline recognizes that non-profit organizations contribute directly to the quality of life within
the community and welcomes them to the town. In order to maintain the financial health of the
community so as to continue to provide a range of quality services, the Town must preserve its
existing tax base and expand that revenue source where reasonably Jossible Town

policy to distribute the burden of cost in a fair method among all users of services: citizens,
taxpayers and non-profit institutions.

M.G.L. Chapter 59 section 5 enables the granting of tax exempt status to certain non-profit
organizations. Once an organization is granted an exemption, thecaowrotiegally require

that organization to pay a property tax or bind that organization to give up the rights to these
legal exemptions. Therefore:

1. The Town will seek voluntary PILOT Agreements with all tax exempt institutions within the
community that own real property, or that rent real property from the Town (pursuant to MGL
Chapter 59 section 5, sub-section 2B);

2. These PILOT Agreements should be based upon fair market value and tax levy. PILOT
Agreements should be established on the basis that the non-profit orgar§zadiygment

amount is equal to the percentage of tax levy that supports the critical services of tHg Town
Police, Fire and Public Works operations. The Town has determined that this share is equal to at
least 25% of the full levy;

3. In the event that a non-profit organization enters into a voluntary PILOT agreement, the Town
may offer to phase in the impact over a period of time. The Town expects to negotiate PILOT
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agreements, whereby once the payment target is reached, the payment will annually increase by
an escalation factor generally equal to the average historic growth in annual tax levy;

4. For smaller, community-based non-profit organizations with controlling interests in properties
assessed at less than $ 5 million in FY 2007 dollars, consideration for community service may be
granted as part of an approach to establish the basis for a PILOT Agreement. This value ceiling
would be inflated by 2.5% per year in subsequent years. The Town may base such a PILOT
Agreement on less than 25% of the full levy.

5. A PILOT Agreement will remain in force for the entire tenure of its contractual term as long
as the use and value established in the PILOT Agreement have not changed. All property under a
PILOT Agreement must still meet all the requirements for eligibility for exempt status.

6. A PILOT Agreement does not replace the requirement that each organization seeking property
tax exemption must file &Return of Property Held for Charitable Purposiesm (State Tax
Form #3ABC) with the Board of Assessors on or before March first of each year;

Guidelines for PILOT Agreements
Recognizinghe financial limitations of non-profit organizations, the Town expects to initiate

PILOT discussions with non-profit organizations when they are in the process of acquiring
property or considering an expansion of existing real estate holdings or planning of new
construction on existing property. This approach has the pragmatic advantage of allowing
exempt institutions to include the cost of any PILOT Agreement in the financial planning of the
new or expanded facility. Further, the Town may waive this approach in the event that a non-
profit organization suffers an extraordinary or catastrophic loss, resulting in a financial hardship.

In the event that a non-profit organization acquires property and plans new construction or
substantial reconstruction, the eligibility for tax exemption cannot be determined until the
construction is completed and eligible exempt use is determined. The exemption would then be
applied to the next fiscal year.

In the case of a significant physical change in the property resulting in a change in the
property$ fair market value that occurs after a PILOT Agreement has been established, the
Town will adjust the PILOT Agreement to include a phased in change of the payment on the
addition, per the agreement or per an agreed upon schedule.

In the event that there is a change in the use of property under a PILOT Agreement, the Town
may review the eligibility of the exemption, and the terms and conditions of the PILOT
Agreement and propose such changes as may be needed to reflect the change in the value of the
property.

In the event that the non-profit gives up ownership of the parcel, the parcel will revert back to
a taxable status. In the event that a non-profit organization purchases a parcel from a non-profit
organization that has agreed to a PILOT Agreement, the parcel will revert back to a taxable
status, pending submission of the state tax form (#3ABC), a determination by the Board of
Assessors of its tax exemption eligibility, and the completion of a PILOT Agreement with the
new owner. In this instance, the Town may elect to seek a voluntary PILOT agreement with the
new non-profit acquirer of property.
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Exhibit K +Design Guidelines
DRAFT V4 2/25/2020

Newbury College East Parcel Design Guidelines
Proposed to Newbury Zoning Committee

It has been determined by the Newbury Zoning Committee (NZC) that additional
guidance is needed to ensure that all future buildings constructed in the Newbury
College East Parcel are designed in a manner that reflects the vision and guiding
principles established by the Committee. Both the Planning Board and Design Advisory
Team should utilize this document to inform their discussions and decisions surrounding
their design review of abuildings.

The Newbury College East Parcel is a unique property within the single-family zoning
district for its prominence in the Fisher Hill neighborhood. It fronts on Fisher Avenue

and the parcel is within the Fisher Hill national register historic district. It serves as a
central parcel to the neighborhood at the peak of Fisher Hill and a prominent counterpoint
to Reservoir Park. New buildings should be designed and built in a manner that reinforces
a neighborhood scale at the street and activates the street edge with street level openness
and plantings. Building design should strengthen the relationship between the built
environment and the Historic neighborhood. Sustainability and harmony between existing
and newly planned buildings shoulddraphasized.

In the Guidelines that follow, the Study Committee seeks to shape the visual and
functional qualities of the buildings, to influence their relationship to neighboring
buildings, and to underscore their contribution to the Fisher Hill historic fabric. We chose
not to be overly prescriptive, believing that the excellence which we seek for this
development will result from a rigorous Design Advisory Team process.

2) Setting
Thedesignproblemsthe site presentarenumerousbutthesite design priorities of this
project should include:

- Scale and setbacks relative to existing Adjacent single- and multi-family residences
- Compatibility to existing Buildings on the site

- Scale along the streets: Fisher Ave and Holland Road

- FAR for the site

- Building Height

3) Buildings- General
Height and mass are the most critical features the NZC sought to address, and the design

guidelines therefore encourage the use of intermediate elements to break down the massing and
volume of the buildings.
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- Human-Scaled Design Elements

o0 Examples: bays, setbaclstepbacksdormers, porticos, porches, breezeway

o0 Encourage the use of thoughtful articulation and intermediate design elements such
as pilasters, decorative railings, architectural trim, window surrounds, etc.

o0 Architectural elements should be used to provide scale to large building facades.
Layout may correspond to architectural or structural bay dimensions.

o Variation in building massing may include changes in wall plane or height and may
relate to primary building entries, window openings, important corners, or other
significant architectural features.

o Variation in building massing and detail should relate to scale of surrounding
buildings.

0 Pedestrian scale streetscape components are encouraged; this may include benches
and site lighting.

- Materials

o Consistent with and relatable to local neighborhood buildings.

o Building materials should be selected with the objectives of quality and durability
appropriate within its context, and sympathetic with materials used on local
neighborhood buildings.

0 Scale and texture of architectural detailing is important to relate to the existing
historic fabric.

0 To encourage human-scale buildings and to ensure the consistent use of high quality
materials appropriate to this environment, buildings on this site may incorporate the
following materials and detailing as appropriate:

f Masonry such as stone, cast stone, brick or architectural precast concrete

f Cladding and architectural trim may include wood to the extent feasible or
aesthetic equivalent.

f Architectural metals including metal sheets with expressed seams. Limited
use of standing metal seam roofing may be used where photovoltaics are
required.

f Roofing materials may include slate or shingles to the extent feasible or
aesthetic equivalent. Roof material should have some surface relief.

o Carefully detailed selection of materials should reinforce architectural scaling and
appropriate proportions.

- Roofs

0 Articulated roof forms are encouraged through changes in height and shape (hip and
gambrel profiles) and the use of dormers, decks, eyebrows, chimneys and gutters.

0 Limited use of flat roofs.

o All Rooftop equipment should be screened from the street in a way that integrates the
building architecture in form and material. Screen all rooftop equipment for
decreased visibility from the street.

0 The roof should complement the scale of the building and enhance the design
qualities of base middle and top.

0 Roof decks to have detailing consistent with residential scale and style and high

quality materiality.

- Fenestration

(0]

Residential scale, larger openings on more public ground floor spaces, smaller
windows at upper floors.
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0 Vary scale of fenestration between living areas, bedrooms, etc.

o Transparent glazing (non-tinted, non-colgreéslencouraged as appropriate and to
the extent feasible.

o0 Location and patterns of glazing should enhance building function and scale.

0 Recessed glazing, glass framing, and mullion patterns should be used to provide
GHSWK DQG VXEVWDQFH WR EXLOGLQJ IDoDGH DQG VKR
IDoDGH ZKHUH DSSURSULDWH

0 Glazing systems should utilize framing and mullion systems that provide scale and
surface relief.

- Building Entries

0 Use of porches, large openings, and canopies.

o Primary building entries should be emphasized through changes in wall plane or
building massing, a greater level of detail, quality of materials, and more articulated
lighting.

4) Sustainable Design Elements
a. Goal of LEED Gold Certifiable; includes but is not limited to elements listed below.
b. Include elements of Passive House and WELL strategies
c. Will comply with the intent of the Tow$ No Fossil Fuels Bylaw with the exception of
the indoor pool.
d. Implement Sustainable Site Measures which will include the following. See also Section
8: Landscaping.

(i) Stormwatercontrol measures will optimize on-site filtration using rain gardens
andbioswales

(i) Bicycle parking will be provided on site to accommodate residents, staff, and
visitors. Shower and dressing room access will be provided.

(iii) Consider use of permeable pavements such as permeable asphalt for driveways
and parking areas, and permeable concrete pavers for the vehicular entry plaza,
Holland Rd. overlook, and other site features.

(iv) Install native and drought tolerant plants. Incorporate bird friendly and
pollinator plants.

(v) Visual and physical access to vegetation.

(vi) Spaces designed to support social connection.

(vii)Full cut-off exterior light fixtures with LED lighting. Use of pole mounted
fixtures limited to surface parking areas. Site lighting is encouraged to be
installed at low elevation to adequately light the path of travel per code. All
exterior lights will meet the required Backligbplight-Glare rating. There
will be nouplighting of landscaping or buildings.

(viii) Electric vehicles for on-site fleet of passenger vehicles. Electric vehicle
charging stations will be provided in excess of Town requirements.

e. Optimize Energy Efficiency of Building Systems

(i) Reduce energy demand - implement Passive House strategies to reduce energy
use. Strategies include increased insulation at walls and roofs, tight building
envelope, and high-performance windows.

(i) Harvest Site Energy: Optimize the building for solar renewable energy
measures, consider including photovoltaic and solar thermal.

(i) Provide water-efficient plumbing fixtures
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(iv) Perform Building Commissioning for MEP systems and building envelope
(v) Provide training for Operations and Maintenance
f. Indoor Environmental Quality
(i) Optimize daylighting and views
(i) Specify healthy building materials
(iif) Promote occupanfgEomfort and well-being by providing interior cross-
contamination prevention measures and CO2 monitoring.
g. Implement WELL strategies to provide users with a healthy building:
(i) Aesthetic Circulation Network
(i) Drinking Water Access
(iii) Restorative Room
(iv) Control Glare

5) New Buildings

The new building (s) may incorporate the following measures to minimize its scale,

establish compatible massing relationships with adjacent structures, and engage the

streetscape:

- Generous first floor height

- Public and common space on first floor

- Diminishing verticality

- Reduce footprint of building at top floor to create a diminished sense of sicédemittent
roofdecksat top floor is encouraged.

- Building massing that is perpendicular to streets should be scaled down by reducing the
building width at setbacks and creating smaller elements at the ends of massing, as
demonstrated by the massing that was presented to the zoning committee on January 8
2020.

6) Historic Buildings

- Proposed changes to historic buildings are to be reviewed with the  Bneservation Staff
and Commission.

- Propose a joint committee (architectusab committe& preservation commission) for
streamlining this process.

- Where existing historic buildings on site are to be retained, their renovation will be consistent
with Secretary of the Interior's Standards for the Treatment of Historic Properties. This
applies to exterior elements of the buildings.

- Any new intervention for accessibility, connections to new buildings, etc. will be done in a
historically sensitive manner to ensure consistency with existing historic elements.

7) Public Space and Streetscape
- Holland Road and Fisher Ave Public Space and Streetscape
0 Preservation of existing Street Trees
0 Protection of existing trees on site per Arborist Report
0 Review of streetscape to determine whether there are opportune areas for public
benches along the perimeter of the site. If provided, bench location and design to be
integrated into the landscape design.

8) Vehicular Circulation, Access, and Parking
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- Surface parking will be limited to the south end of the sit¢s2thack will be maintained
from property line to edge of surface parking areas for all adjacent properties to the §outh. 5
min. buffer to adjacent property line and fence will be provided at any vehicle turn-around
areas.

- Eliminate Holland Road driveway and create an overlook

- Service and delivery activities should be separated whenever possible from the primary
public access and screened from public view by means such as locating underground or
locating internal to structures.

- Parking structures should utilize materials and architectural detailing found in the primary
development being served.

9) Landscape

- Provide either fencindyerming or landscape screening to buffer the south parking area from
the adjacent Olmsted Hill development.

- Landscaped areas adjacent to the public streets will be designed to maintain soil and prevent
runoff.

- Rain Gardens: Where feasible, rain gardens will be installed to collect drainage at
the perimeter and interior of tipeoject.Bioswalesand othestormwatersystems
will be designed and maintained in a clean manner to enhance the view from the
street.

- Predominant use of native and drought tolerant plantings will be used where possible.

- Site lighting design is to be integrated into the wayfindingbasilding
identification.

- lrrigation design and maintenance consistent with LEED standards.

- Improve permeability of roadway with pavers and other pervious materials to
the extent feasible.

10) Signage
- Signage design will conform to guidelines described$n*XLGH WR 6LJQ DQG )DoDGH
Design’.

ARTICLE 12
Submitted by Paul Saner, on behalf of the Newbury Zoning Committee

This article will authorize the Select Board to accept an easemenWedower Inc. the

developer of the so-called East Parcels at the former Newbury College site in order to maintain
six trees and a green buffer on a portion of Fisher Avenue in connection with the proposed
development of a senior living facility at the site. This easement will also allow for the linkage
to the site for the Tow§ Tax Certainty Agreement for the East Parcels.

This warrant article is one of seven warrant articles relaté@deitiower$ proposed

development on the former Newbury College campus. For more information on hovatrast
articlefits into the larger package, please review the explanation fevahant article titled
Fisher Hill Special Overlay District Zonirigoroposing a rezoning of the east side of the former
Newbury College campus

100



ARTICLE 13
Submitted by Paul Saner, on behalf of the Newbury Zoning Committee

This warrant article proposes the creation of a new overlay district, the Holland Road Mixed
Income Housing Overlay District, and its establishment over the property at 125 HollandRoad
a part of the former Newbury College campus. The overlay district allows an applicant to
develop the land for the purpose of mixed-income housing provided it complies with the
provisions of the overlay district. Those provisions include a requirement that the mixed-income
housing development include exactly 18 units, six of which must be affordable to households
with incomes up to 80% of median income, six of which must be affordable to households with
incomes up to 100% of median income, and six of which must be affordable to households with
incomes up to 150% of median income. These affordability requirements could be modified by
the Zoning Board of Appeals if the Housing Advisory Board recommends doing so. The Overlay
District also imposes a few dimensional requirements that are generally more restrictive, but in
some cases less restrictive, than the existing underlying zoning. All developments proposed
pursuant to this Overlay District would require Design Review with the Planning Board and a
Special Permit from the Zoning Board of Appeals.

This warrant article is one of seven warrant articles relaté@deitiower$ proposed

development on the former Newbury College campus. For more information on how this
proposed rezoning fits into the larger package, please review the explanation for the warrant
article titled Fisher Hill Special Overlay District Zoningproposing a rezoning of the east side
of the former Newbury College campus.

ARTICLE 14
Submitted by Paul Saner, on behalf of the Newbury Zoning Committee

This warrant article proposes the creation of a new overlay district, the Municipal Uses Overlay
District, and its establishment over the 4 parcels that comprise the west side of the former
Newbury College campus. The overlay district allows an applicant to use the land for the
purposes of municipal or governmental offices and educational facilities by right and for the
purposes of public libraries, museums, and recreational facilities by Special Permit. The overlay
district also provides allowances for associated support services and uses commonly found in
conjunction with the above uses, including, but not limited to, welder and carpenter workshops
provided that they are contained within a building.

This warrant article is one of seven warrant articles relaté@deitiower$ proposed

development on the former Newbury College campus. For more information on how this
proposed rezoning fits into the larger package, please review the explanation for the warrant
article titled 3Authorization to Acquire Former Newbury College West Canifueposing an
acquisition of the west side of the former campus.
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ARTICLE 15
Submitted by Paul Saner, on behalf of the Newbury Zoning Committee

Summary

This article will enable the Town to acquire the former West Campus of Newbury College. The
Town has been presented with an opportunity to acquire badly needed land with buildings at a
discounted price focurrent anduture municipal use. A debt exclusion question is being placed
on the May 5 ballot to provide a funding source. While this potential acquisition is a component
of theWelltower senior living proposal, its passage is not essential to the viability of the senior
living project. If the package of warrant articles which enable the senior living proposal is
approved and the Town doest acquire the former West Campus, the Town will share in the
proceeds of the sale to another party above the Town agreed upon price of $14.8 million. If the
senior living package is not approved by Town Meeting, the offer to purchase (or share in the
proceeds of a sale to another party) is rescinded and this article is moot.

A number of short term, low impact uses for the property have been identified and are described
below. No long-term use for the parcels has been determined at this point; such a use would be

the result of a multi-year study involving input from Town staff, boards and committees as well

as the neighborhood and the community at large.

3IXUVXDQW WR 0*/ F T D Q\ D F % %él&ct BgdrdRrQuskide BubhQizedE\ D W
by a two-thirds vote of Town Meeting. This Article authorizes the Select Board to acquire the

parcels with the addresses 110 Fisher Avenue, 124 Fisher Avenue, 150 Fisher Avenue, and 146
Hyslop Road and appropriate the funds necessary for the acquisition of the property and

attendant expenses.

The former West Campus of Newbury College

When Newbury College announced its decision to close, the Town recognized the opportunity
this presented for acquisition of badly needed property for potential municipal and school uses.
Before, during and after the almost unanimous April 2019 Town Meeting Resolution to pursue
acquisition of the campus, the Town participated in the bidding process established by the
college and under the purview of the Stiattorney General. The Town was not the winning
bidder? in large measure due to the difficult requirements imposed by Newbury on prospective
bidders. Upon designation as the selected bidfdlelitowerInc. offered the Town the

opportunity to purchase the portion of the campus that is on the west side of Fisher Avenue. A
more detailed description of the bidding process and the other componentS\&iitoier deal

are contained in the explanation of Article X1, the Fisher Hill Special Overlay District.

The property that comprises the former West Campus of Newbury college consists of four
parcels (110, 124 and 150 Fisher Avenue andHyttop Road) totaling 3.18 acres.
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Figure 1: Site Plan. Proposed section for acquisition is on the west (left) side of Fisher Ave.

The site contains the former Academic Center and West Hall (each with dedicated parking) plus
two parking areas for approximately 156 vehicles (according to the Newbury College Master
Plan prepared b8tantean 2014). The purchase price, established following a robust

negotiation process betwe®/elltowerand representatives of the Town, has been set at $14.8
million. A debt exclusion override referendum is being placed on the May 5, 2020 Town
election ballot by the Select Board in order to provide the bonding capacity to purchase the
property if authorized by Town Meeting. If the Town purchases the property, it wiishis.”

The Academic Center, consisting of the main building constructed in in 1957 and a library added

in 1997, contains 30,940 square feet of program space distributed amongst three levels plus a
SDUWLDO EDVHPHQW FRQVLVWLQJ RI FODVVURRPV ODE VSDFI
is the building on the campus best suitedsmas-is condition for Town uses.
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Figure 2: Academic Center view from Fisher Ave.

Figure 3: Rear of Academic Center showing 1997 Library addition

West Hall is a three-story building constructed as a private residence in 1920 consisting of 9,841
square feet. It had been used by Newbury College for classrooms, offices and a mail room. The
building is in general disrepair, but in overall sound condition. It has no accessible features and
internal circulation is awkward.
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Figure 3: Rear View of West Hall
Summary of the Town$ due diligence on site conditions:

As part of the bidding process in spring 2019 and then subsequently as part of its decision-
making process relative to purchasing the former West Campus, the Town undertook a
significant amount of due diligence within a compressed time frame. In addition to
commissioning a title search, the Town focused on the condition of the two buildings on the
former West Campus as well as the status of public infrastructure serving the property. A
Capital Needs Assessment was prepared for the Town by Commercial Construction Consulting,
Inc. (CCC), a professional engineering firm experienced in the design, construction and
operation of institutional buildings and office buildings. CCC evaluated the condition of all
buildings on the entire campus and provided a ten-year capital forecast for the property. The
buildings were also evaluated by the Public Buildings Division of the Building Department,
which incorporated inspections by the ToWsub-contractors, including but not limited to the
condition and life-expectancy of life safety systems, HVAC, roofs, chimneys, windows, facades
and availability and capacity of utilities. These studies concluded that neither the Academic
Building nor West Halbppear to have anystructural deficiencies.

How will the Town use the property?

The Town has not made any determinations as to the long term use(s) of the property. In the
short term, the Town will use the properties essentially as-is while engaging in an inclusive
process over the next three to five years relative to the long term use of the site. A vision of
how the process would be conducted is described below.

Many municipal needs have been identified in the T§vBirategic Asset Plan completed and

adopted by the Select Board in 2018. The Strategic Asset Plan was designed to serve as a
foundation for future planning relating to facilities and services to be provided to Brookline
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residents and the commercial sector. The study is available here:
https://www.brooklinema.gov/DocumentCenter/View/14147/Strategic-Asset-Plan-PDF

Short-Term Uses

The Town has identified a number of short-term uses, most notably office and workshop space
for the Building Department, which will be able to relocate fsuhstandard, ill-suited and

inefficient space dtarz Anderson Park. This will bring approximately 20 employees to the site.

In addition to providing a centralized location for Building support services, Building

Department personnel are the ideal tenants to provide a municipal presence within the building to
oversee the building and activity. Further, since no interim uses are proposed for West Hall,
Building Department personnel will be in a position to monitor the vacant building. The
Academic Building will be available to meet other municipal space needs including overflow use
for meetings, training and other programs. Given thedibeation immediately adjacent to
Reservoir Park, it could accommodate overflow parking. The Town Administrator is continuing
to explore other possibilities for short-term uses that can be accommodated on the property with
minimal impacts on the abutting residential neighborhood.

Long-Term Uses

No permanent use of the west campus has been determined. Given that the identification of an
appropriate long-term use or uses for the west side warrants a significant and inclusive planning
process, the Select Board will initiate a comprehensive planning process that is anticipated to
take several years. That process will begin with the creation of a Land Use Committee

consisting of Town officials, neighbors and residents with support from professional staff and
outside experts, as necessary. The extended process will seek to capture input from all sectors of
our community and include public hearings, social media engagement, and planning workshops
and/or charrettes. Based on public input and professional analysis, the Land Use Committee will
submit its recommendation to the Select Board, which will ultimately make its decision and seek
Town Meeting approval.

The following is a partial list of potential uses:

Affordable Housing

Athletic Fields or Expanded Park Use
Building Division Workshop and Offices
Municipal/School Office Spaces
Municipal/School Training Center
Recreational Facilities (Pool, Rink, Gym)
Satellite Senior Center

School Classrooms or Educational Spaces

~h ~~h K —h ~—h —H —H

Some preliminary studies have already been conducted as part of th& Eeploration as to
the feasibility and desirability of purchasing the former West Campus. The Town commissioned
two architectural firms to perform very preliminafgst fits ‘f potential municipal and school
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uses of the Academic Building as well as the entire west side property to determine if and the
extent to which they could accommodate various municipal and school uses.

ICON Architecture was commissioned to test fit a number of municipal uses, most of which
were identified in the Strategic Asset Plan, including:

Building Department operation and equipment storage needs

Recreation Departmerft Early Childhood Education and After School programs
Police Department training and storage needs

Sports and recreation fields

Multi-story indoor recreation facility

An indoor skating and hockey facility

An indoor /outdoor swimming facility

NookswdhpE

Several permutations involving shared deployment of the property by different uses were also
identified and examined.

The study is available heréxttps://www.brooklinema.gov/DocumentCenter/View/20621/Other-
Municipal-Uses---NEWBURY-TESTFITs---103119?bidd=

HMFH Architects studied potential elementary school uses at the following sizes:

2+++ Sections (Baldwin Program, 109,005 gross square feet)
3+++ Sections (136,682 gross square feet)
4+++ Sections (Driscoll Program, 158,432 GSF)

Note: +++ Indicates inclusion of:
* 3 Pre-K classroom
** 3 RISE Special Education classrooms
*** 3 English as a second language classrooms

The study is available herettps://www.brooklinema.gov/DocumentCenter/View/20622/School-
--Newbury-Test-Fit-Presentation---103119?bidld=

The studies prepared by architects (and based, in part, on the due diligence previously
undertaken) represented preliminary and essentially conceptual analyses. The planning process

to be established by the Select Board will be designed to explore additional uses identified by the

community as well to generate more detailed plans upon which to make decisions.

Financing the Acquisition

The Select Board will be placing a debt exclusion question on the May 5 ballot for $14.9 million
dollars to finance the $14.8 million purchase price plus provide $100,000 for minor

improvements and repairs to the site. The most significant repair which has been identified is a
required upgrade to the fire alarm panel which is estimated to cost about $15,000.
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Debt Service for a $14.9 million borrowing for 25 years at 4% is about $953,778 per year. The
Town § most recent long term borrowings have basglow 3%. A $14.9 million borrowing for
25 years at 3% is about $855,675 per year.

Tax Impact of Debt Exclusion at 3%

Tax Impact of Debt Exclusion at 4%
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The Public Buildings department estimates that the cost to the Town to own and maintain the
property on an annual basis is approximately $73,000.

Note that the property is currently generating tax revenue of about $140,000 per year which will
be lost if the Town purchases the property.

Town Proceeds Sharing in the event Fisher Hill Overlay District is approved and the Town
does not Purchase the Former West Campus

If the package of warrant articles which enable the senior living proposal is approved and the
Town doesot acquire the former West Campus, the Town will share in the proceeds of the sale
to another party above the Town agreed upon price of $14.8 million. The proceeds will be
shared in accordance with the following chart.
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ARTICLE 16
Submitted by Janice S. Kahn, TMM P15

In furtheranceof the proposedaldwin Schoolproject, Town Meeting authorizedthe purchase
of three residentie condominium ai 15-1¢ Oak Stree in Decembe of 2018.Thetransactiorwas
completedn early2019andthe costof debtservicefor the acquisitionwasincorporatednto the
debtexclusionballot questionthai wasrejectedby Brookline votersat the Annual Town Electior
on May 7, 2019.Up to now the Town hasonly neededo pay intereston the loan, but in 2021,
when amortizationis required,the Town will needto beginto pay back principal as well as
interest and so the cost of holding onto these properties will significantly increase.

A warrantarticle to preservethe Town § ability to sell the units andto ensurethat this happen:
was filed for the November2019 Town Meeting. The required 2/3 vote of town meeting
membersfailed by a narrow margin. With new budgetaryconcernsthe matterof whetherthe
Town shouldsellthe propertieds onceagair being raisedsincethere areno immediateneeddor
thesepropertiesandthereis at leastonealternativeusefor thefunds This articleis beingrefiled
for the May 2020 Town Meeting to further that purpose.

New factorsin recentmonthshave broughtinto the focus the benefitsto the Town of selling
theseproperties Oneis the Brookline Fiscal Advisory Committee$§ (BFAC) final reportissued
in February2020 which hasidentified a concerningtrajectoryof the level of debtservicethe
Town of Brooklineis assumingasa resultof multiple, costly overrides +debtexclusiondor the
former Devotion School, Brookline High School, Driscoll School, and a general operating
overridein recentyears,as well asthe debt exclusionballot questionbeing proposedon the
currentwarrantto purchasdand at the former Newbury Collegesite, in additionto onein the
offing for the possiblerenovationand expansiorof the PierceSchool. The debtservicefor the
$4.7 million for the purchaseof the Oak Streetpropertiesthat was entirely borrowedby the
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Town in anticipationof passagef the May 2019overridecanbe eliminatedby selling the Oak
Street properties, freeing up hundreds of thousands of dollars.

If thedebtservicefor the Oak Streetpropertiesvereto be eliminated thatwould free up capital,
for instance for the purchaseof over 3 acresof land at the former Newbury Collegesite if the
votersapprovethatballot questionin May. In otherwords,the salewould lower the total costof
the debt exclusionfor Newbury and the Town would own a much larger, more useful and
flexible piece of property than the three attached townhouses on only .2 acres of land.

Saleof propertyrequiresan openand competitiveprocesdo realizethe highestprice possible
The petitionerof this article urgesTown Meetingto authorizethe SelectBoardto sell the Oak
Streetpropertiesand further urgesthe SelectBoard to sell the propertiesas expeditiouslyas
possible therebyfreeingup borrowing capacityandreturningthe propertiesto the tax rolls and
treated ashew growth, yielding approximately $45,000 in real estate taxes.

ARTICLE 17
Submitted by Select Board

The Town has begunto appropriatehost community paymentsto departmentalbudgetsto

addres the costsimposeduponthe town by the marijuanz operations. The projectedmitigation
paymentsare anticipatedto be in excessof thesepreliminary recommendations As the Town

developsmoreexperiencen this newindustrytherewill be additionalrecommendationghatcan
be addressedMarijuanalegislationallowsthetown to createa stabilizationfund that providesa
mechanisnfor the town to dedicatethesepaymentdo a specialfund for later appropriationfor

particularpurpose. The Board anticipatesthat the CannabisMitigation Advisory Committee
would develop spending proposals for Town Meeting to consider.

ARTICLE 18
Submitted by Planning Department

Prior to 2005,towns seekingto createaffordablehousingtrustsneedechomerule approval. In

1986, Town Meeting authorizedthe Select Board to file a home rule petition seeking
authorizationto establish #Housing Trust Fund and an OpenSpaceFund.” Novemberl986
Special Town Meeting, Article 21. The petition, embodiedin HouseBill 6578, was never
passed.In 1987, Town Meeting votedto adoptArticle XI-C of the Town § GeneralBy-laws,
with theintentionof creatingthe Brookline HousingAdvisory Boardandthe Brookline Housing
Trust. Decemberl987 SpecialTown Meeting,Article 12. The By-law was approvedby the
Attorney General. Article XI-C, now Section3.13.30f the Town § GeneralBy-laws, stateshat
the Town$ Housing Trust may accept ifts, grants, aid, reimbursementspaymentsand
appropriationgor the purposesetforth in Section3.13.1« ”~ This languaganirrors,in part,the
languagein M.G.L. c. 44 s. 53A that authorizesown officers or department$o acceptcertain
grants or gifts of funds with the approval of the Select Board.
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In 2005, the statelegislaturepassedV.G.L. c. 44, s. 55C, the Municipal Affordable Housing
Trust Fund law, which simplified the processof establishinglocal housing trust funds by
requiringonly a simple majority vote of Town Meetingto acceptthe statute. In line with this
processandin orderto ensurethe broadesability of the Town to acceptandusetrust fundsfor
their intended purpose, this Article seeks such acceptance.

ARTICLE 19
Submitted by Planning Department

Article 18, acompanionto Article 18, authorizeBrooklineto accepthetermsof Massachuset
GeneralLaws Chapter44, Section55C, therebyestablishinga trust known as the Brookline
Affordable Housing Trust Fund. Article 19 enablesBrookline to implementits acceptancef
MGL Chapterd4, Section55C by amendingthe applicableSection3.13 of the Town § Bylaws
such that Brookline$§ local Bylaw will align properly with the uniform provisions and
requirements of the state statute applicable to municipal housing trust funds.

Specificamendmentgontainedin this Article that will bring Section3.13 into alignmentwith
MGL Chapter 44, Section 55C include:

1. Reducingthe terms of Housing Advisory Board membersfrom their current three-year
staggeredermsto the maximum two-year terms prescribedin Section55C. Terms will
continue to be staggered.

2. Increasingthe numberof HousingAdvisory Boardmemberdrom sevento eightin orderto
meet Section55C § requirementthat Trust Fund trusteesinclude a SelectBoard member.
Housing Advisory Board membersserve,and will continueto serve, as trusteesof the
Brookline Affordable Housing Trust Fund.

3. Omitting referenceo Uppermoderaté in orderto complywith Section55C that Affordable
Housing Trust Fundsmay be usedin supportonly of dow and moderateincome” persons,
householdsfamiliesandhousing,which includeshouseholdncomesnot exceedingl00%of
the Boston Area Median Income (AMI).

None of the aboveamendmentsvill impedethe ability of the Housing Advisory Board to
fulfill the above-statedourposesfor which it was createdin 1987 under Section 3.13,
including as Trustees of the Affordable Housing Trust.

In addinga SelectBoardmemberto the HousingAdvisory Board,therewasthe optioneither
of replacingoneof the existingHAB memberseatsor creatingan additionalseat. The HAB
recommends the creation of an additional seat.

Section 3.13 directs the Select Board to appoint individual HAB memberswho have

3knowledgeor experiencen governmenhousingprograms,housingor real estatefinances,
affordablehousingdevelopmentgesignor urban planning[and] real estatelaw . Further,
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three of the sevenHAB seatsmust be filled at all times by a PlanningBoard member,a
Housing Authority Board member, and a low- or moderate-income tenant.

With this combinationof appointedcandmandatedeatsandtargetedskillsets,HAB member:
over many years have included the identified range of professional knowledge and
experience.Adding a SelectBoard memberto the existing seven-persomosterwill enable
the HAB to retaintherobustrangeof skills andexperienceneededo advancdts missionon
behalf of the Town.

Finally, reducing HAB memberterms from three to two years will entail no significant
administrative burden nor will it impede the HABability to function effectively.

ARTICLE 20
Submitted by Roger Blood

Brookline's Inclusionary Zoning Bylaw, Section 4.08, is a long and complex regulation,
originally adoptedover 30 yearsagowith the phaseot of rentcontrol. Accompanyinghe new
InclusionaryZoning Bylaw at thattime wasthe creationof the HousingAdvisory Board (HAB)
and authorization for the Town's Affordable Housing Trust Fund.

Sinceits inception,InclusionaryZoning hasreceivedone formal review and update,including
increasedlrust Fundfees(2004).In November2018the HAB initiated a review of the current
I.Z. Bylaw with an eye toward recommending appropriate improvements.

A key objectiveof this review hasbeento evaluatewhetherIinclusionaryZoning requirements
underrecentiocal marketconditionsmight beamendedo generateadditionalaffordablehousing
resourceswhile not over-reachinguchaso discouragenew housingproductionby causingit to
become financially infeasible.

In 2019, the HAB sought and received from the Select Board funding approval to retain real
estate and financial consultant Pamela McKinney to undertake a financial analysis of our current
|.Z. affordable housing requirements arid offer recommendations for improvement.

Article 12 authorizes the adoption of an expanded and increased fee schedule for required
developer contributions to the Affordable Housing Trust; also, an adjustment to the range of
household income that defines "affordable housing" to include so-called "workforce housing".

Article 12 is very brief. In short, it amends the 2700+ word Section 4.08 of the Zoning Bylaw
simply by changing three numerical citations:

1. The maximum household income that defines "affordable housingtieased from 100% to
120% of the Boston Area Median Income in ordereitognize "workforce" affordable housing”;

2. The minimum number of units in a project that triggers a required developer contribution to the
Town's Affordable Housing Trust is adjusted from "six" to "four™, and
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3. The size range of projects subject to the required developer contribution to the Affordable
Housing Trust is expanded from "six to fifteen" to "four to nineteen".

These several numeric adjustmentsfollow Pam McKinney's recommendationsThey will
authorizeher recommended./3 increasein the existing fee schedulefor projectswith six to
fifteen units, while allowing adoptionof new feesfor four- andfive-unit projects.The addition
of workforce housingis consistentwith state and federal affordable housing programsthat
designate workforce housing at income limits up to 120% of Boston's Median Area Income.

Passagef Article 12 is timely becaus€l) the HousingTrustneedsadditionalfundsthatit does
not currently haveto supportanticipatedaffordable housingdevelopmentsy both non-profit
sponsorsandthe Brookline HousingAuthority; and(2) currenthousingdevelopmentincluding
smallermultifamily projects,is especiallyactive;the currentinclusionaryZoning fee schedule
can be expandedand increasedwithout reducing housing production. Delaying this simple
warrant article by even six months will mean significant lost resources for the Housing Trust.

ARTICLE 21
Submitted by Select Board

The purpose of Articl21 is to define Short-Term Rentals and other related terms and to add
Short-Term Rentals as an allowed use under the Table of Use Regulations of the Zoning By-law.
The use would be allowed in all zoning districts but limited to the three types of Short-Term
Rentals described under the new definition to be added to Section 2.19, and limited to Short-
Term Rentals in possession of a valid Certificate of Registration and operating in accordance
with a new Section 4.14. The new Section 4.14 is dedicated to Short-Term Rental uses and
simply puts forth basic requirements for the use. The vast majority of the regulations pertaining
to the operation of Short-Term Rentals would be added to the General By-law under2&rticle

See the explanation under that Article for more information.

ARTICLE 22
Submitted by Select Board

The purpose of Articl@2 is to create regulations allowing for Short-Term Rentals in Brookline
under a specific set of circumstances and to establish policies and procedures that operators of
Short-Term Rentals must follow. These regulations also provide a basis on which health and
safety rules can be enforced.

What are Short-Term Rentals and why are they relevant to Brookline?

Short-Term Rentals are a relatively new concept that has emerged from the convenience of
online booking platforms. The most well-known of these platformgrBnB, though many

others exist including VRBO, booking.com, daddmeaway Although there is no exact data on

the number of Short-Term Rentals being offered currently in Brookline (online platforms display
listings in various formats that make this data very difficult to retrieve), data estimates show that
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the number could range between 300 to 400 units at any given time. Th&tesrix Term

Rental” can have numerous interpretations, but the Commonwealth of Massachusetts has defined
it as an occupied property that is not a hotel, motel, lodging house or bed and breakfast
establishment, where at least 1 room or unit is rented out by an operator through the use of
advance reservations. A Short-Term Rental may include an apartment, house, cottage, or
condominium. It does not include property that is rented out through tenancies at will or month-

to month leases. It also does not include time-share property. A Short-Term Rental is a rental that
is not for more than 31 consecutive calendar days.

Brookline'$ geographic location close to Boston leads to a high demand for visitors seeking
Short-Term Rental accommodations and visitors have ranged from patients seeking medical
visits and treatment at Longwood Medical Area, medical professionals coming to do research or
residency programs at area hospitals, families coming to tour local colleges, business
professionals attending work conferences, tourists, etc., as described by current Brookline hosts.
The demand for Short-Term Rentals in Brookline appears to be very high and this demand has
been met by many Brookline residents who have interest in renting out their homes, or portions
of their homes, as Short-Term Rental units.

What is the status of Short-Term Rentals in Brookline today?

As Short-Term Rental units have begun to proliferate in Brookline, it has become apparent that
the Town currently has no regulations covering this topic. A lack of regulations has led to
uncertainty surrounding this subject and a lack of clarity for Short-Term Rental hosts, Brookline
residents who are not hosts, guests, and Town officials and staff. Bropldm@ng By-law

contains Table 4.07, Table of Use Regulations, which outlines all allowed uses. This table is
inclusive only, meaning that only the uses explicitly listed in the table are allowed and any use
not explicitly allowed in the table is not allowed. This interpretation of the use table is currently
used by the Building Commissioner when he makes interpretations of allowed uses in Brookline.

Because the Zoning By-law is silent on the topic of Short-Term Rentals, they are currently
considered prohibited in Brookline. However, the Tdability to enforce this has been limited
because there is no written explanation of the T§wtance towards Short-Term Rentals. The
Zoning By-law$ silence on this topic has made enforcement and regulation very difficult.
Currently, the Building Department is handling enforcement on a complaint-driven basis. In
speaking to current Short-Term Rental hosts, nearly all were unaware that Brookline prohibited
such a use because there is no written language codifying this stance and information regarding
this prohibition is not searchable or findable.

Despite the recent trend and shift towards short-term renting, the renting of rooms within units is
not actually a new concept in Brookline. Use #51 has long appeared in the Zoning 8y-law

Table of Use Regulations. Use #51 allows residents to rent up to two bedrooms within their
home for up to two lodgers (one per room) for single-occupancy stays. The language of Use #51
does not specify how long these lodgers may rent these rooms for. However, as Short-Term
Rentals have gained popularity, the Building Commissioner has made the interpretation that Use
#51 is intended for long-term lodgers rather than Short-Term Rental guests. Therefore, currently,
a resident who may be renting out up to two bedrooms within their home may do so but only for
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long-term tenants which would be a tenant staying longer than 31 consecutive days. Any resident
who may be allowing lodgers to stay in bedrooms within their unit for 31 days or less would
currently be in violation of the Zoning By-law, although it does not state in writing anywhere

that this distinction exists.

The Town is therefore aware that the renting of rooms withiramat exists in Brookline and

has been practiced by some residents for many decades. The ease with which residents can now
connect with interested short-term guests has only continued to gain popularity due to the ease of
popular platforms such #8rBnB. As stated above, data estimates show that as many as 400

units may be currently offered for short-term rent, though this number would include people
renting out entire units and not solely bedrooms within units.

What will these regulations allow or not allow?

Creating Short-Term Rental regulations will set forth policies covering a few main areas: 1) the
types of units eligible to be listed as Short-Term Rentals (any unit type that does not follow
under one of the types listed cannot be registered as a Short-Term Rental), 2) a registration
process for Short-Term Rental operators to provide information to the Town, proof of
compliance, a fee and a required in-unit inspection, 3) requirements hostsfakators) of
Short-Term Rentals must follow in the operation of their units and 4) policies for cotaplain
enforcement and violations.

The proposed amendments to the General By-law and Zoning By-law will allow three types of
Short-Term Rentals. The first type is the renting of a room within the op&ratanary

residence (defined as the dwelling unit where the operator resides for at least 183 days per year)
while the operator is present in the unit. The second type is the renting of an entire dwelling unit
while the operator is not present in the unit. The third type is the renting of an entire unit in a 2-
family building where the operator resides in one of the other units and is present during the
rental. There are additional restrictions on these types including limits on the number of guests at
any given time. A fourth type of Short-Term Rental was explicitly left out of the proposed
regulations (and would therefore remain prohibited): professionally-managed units.
Professionally-managed units are units that are not the primary residence of the operator nor does
the operator live in the building. Typically, operators of professionally-managed units manage a
portfolio of units in several different buildings. These types of Short-Term Rentals would be
prohibited primarily because of their negative impact on the availability of year-round housing
units if they were permitted.

Any operator who wishes to engage in one of the three allowed types of Short-Term Rentals
described above would be required to file for a Certificate of Registration. Along with an
application for the Certificate, any operator would be required to submit a variety of documents,
including but not limited to, a proof of primary residence, floor plans, contact information, and
proof of compliance with applicable leases and/or condominium documents. The registration
process would be handled by the Select B&a@ffice and prior to the issuance of any

Certificate for a Short-Term Rental, inspections would be conducted by the Health Department,
Fire Department, and Building Department. These inspections would confirm the eligibility of
the unit for the operation of a Short-Term Rental and inform any additional conditions the Select
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Board Office might see fit to attach to the Certificate. The proposed regulations require that all
Short-Term Rentals include a variety of safety-related items, including hard-wired smoke alarms
and fire extinguishers, diagrams showing the location of safety equipment, and information on
trash disposal and parking regulations. The proposed regulations also allow for the revocation of
Certificates if violations are found or for other good causes, and allow for the Select Board to
issue further regulations for the implementation of the By-law, including for the establishment of
any appeal process.

It is important to note that the Town would like to ensure that only operators of Short-Term
Rentals who have permission to operate are able to do so. Without any current regulations, the
Town has very little control over who operates a Short-Term Rental. It is also important to note
that even with the proposed Short-Term Rental regulations in place, the requirements of a
condominium association through its by-laws or condo documents and the provisions of a rental
lease alwgs supersede these regulations.

In listening to public feedback, Town staff and officials have heard that many condominiums in
Brookline, for example, do not have condominium documents that address the topic of Short-
Term Rentals and therefore cannot be used to prevent such activity within the building. Many
condo documents and by-laws were drafted prior to the popularity of Short-Term Rentals. The
Town would recommend to any condominium association that is concerned with how it will
regulate Short-Term Rentals review its condo documents and update them to explicitly reflect its
desired policy on how it will treat individual unit owners who may wish to register a Short-Term
Rental unit.

What about the negative impacts of Short-Term Rentals?

In Spring2018, the Planning Department worked wMBnB to create a survey available to
Brookline AirBnB hosts asking to collect information on hofesgperiences. The survey sought

to better understand why hosts are renting out their units (or parts of their units), how they
benefit from being a host, how they operate their Short-Term Rental, any concerns or negative
experiences they have had and any thoughts they had on potential regulations. A total of 46
Short-Term Rental Operators responded to the survey, which was linkeddicBhB host

platform website as well as on the Planning Departffembsite. The results provided insight

into the landscape of existing Short-Term Rentals in Brookline. The Town did not use any
information collected from operators to issue violations or enact enforcement against operators.
76% of respondents stated that they use the extra income from short-term renting to pay their
mortgage/rent and 43% responded that they use it to pay student loans or save for education.
41% responded that they use the income for repairs to their home.

Currently, any Short-Term Rental operating in Brookline is operating in violation of zoning,
despite the fact that most hosts are unaware of this. The Building Commissioner is handling
violations on a complaint-driven basis and the number of overall complaints has been relatively
low. Since 2015, the total number of complaints submitted against a Short-Term Rental operator
has been approximately 30. The nature of these complaints has included the operation of a
business, violation of condo rules and regulations, and questions about whether Short-Term
Rentals are legal in Brookline.
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The number of overall complaints against Short-Term Rentals has been low (particularly
compared to the overall estimate of total units) but has allowed the Town to gain an
understanding of the most common complaints and negative impacts arising from Short-Term
Rentals. The Town recognizes that the operation of Short-Term Rentals, particularly in large
guantities, is not without negative impacts on neighbors and neighborhoods. The most common
issues that have been brought to the attention of Town staff and officials have included late-night
and early-morning arrivals, trash disposal, knocking on the wrong door, car doors slamming at
odd hours, and noises in halls and corridors.

Staff has also recognized that without any regulations in plageat possible to set out specific
requirements for rules and guidelines that all Short-Term Rentals hosts must follow and to
enforce such rules accordingly. A benefit of setting up regulations is that it allows the Town to
establish robust requirements for Short-Term Rental operators which it currently lacks in any
form.

Why change the status quo?

Although Short-Term Rentals have been operating in Brookline for some time without regulation
and with a relatively low number of official complaints, the Town has numerous reasons for
enacting regulations in a timely manner.

The first and most important reason is in response to action at the State level. On December 28,
2018, the legislature approved 2018 Mass. Acts Ch. 88YAct Regulating and Insuring Short-
Term Rentals (the 3Act ). The Act (which took effect on July 1, 2019) provides for the creation
of a State registry ofoperators of certain types of lodging accommodations, including Short-
Term Rentals. The Act amended the local option room tax to include Short-Term Rentals as
among the lodging accommodations that are subject to the room tax. Municipalities such as the
Town of Brookline that previously accepted the local option room tax do not need to take any
additional steps to recoup the room tax from Short-Term Rentals. The Act also established
certain safety and insurance requirements, while enabling Cities and Towns to enact local
regulations, license/registration requirements, and health and safety inspections.

As a result of this new legislation, the State is now collecting a state excise tax of 5.7% as well as
a local option room tax of 6.0% from all operators of Short-Term Rentals. This tax will then be
remitted to the municipality in the same way the current room tax is collected and remitted for
hotels, bed and breakfasts, etc. Effective J&i}y2019, Brookline Short-Term Rental hosts must
register with the State and begin reporting and submitting this tax to the Department of Revenue
(platforms such aairBnB will do this for the operator) and shortly thereafter, Brookline will

begin receiving the collected taxes. Town staff believes that it is undesirable for the Town to be
collecting tax on a use that is currently prohibited in Brookline and that in order to reasonably
justify the benefits being received from this tax collection, the Town should put in place
regulations to allow Short-Term Rentals in a way that will encourage operators to register their
units with the State and submit the proper taxes accordingly.
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Second, surrounding communities have adopted regulations for Short-Term Rentals. Cambridge
adopted regulations iBpring2017, Boston adopted their own set of regulations in Summer

2018, Somerville passed regulations in Spring 2019, and Newton has passed regulations in
September 2019. With all surrounding communities having either established or considering
establishing regulations, Brookline has numerous models to look to for precedent on what has
been successful in communities that have similar landscapes, as well as similar challenges when
it comes to the popularity of Short-Term Rentals. With many Short-Term Rental options in the
region, Brookline should seek to remain competitive in this market, while maintaining a balance
of strict regulation, as other communities have. Another benefit to the town from Short-Term
Rentals is likely the impact on business and reteiany Short-Term Rental guests eat and shop

in our business districts during their stays in Brookline. 87% of hosts who responded to the
survey stated that they provide their guests with a local business guide to shops and restaurants
that direct guests to get out and explore everything Brookline has to offer.

Third, by regulating the landscape of Short-Term Rentals, Brookline will be able to control
numerous aspects of the Short-Term Rental market that it currently is unable to. There are some
types of Short-Term Rentals that are less desirable and that the Town would not like to see
continue to operate within Brookline. Currently, without regulations, any type of Short-Term
Rental is able to operate unless a formal complaint has been filed against the operator.
Specifically, Brookline would like to ensure that Short-Term Rentals do not have any negative
impacts on the housing stock and the rental market. These negative market impacts take place
when Short-Term Rental operators who are not the primary resident purchase units that they do
not reside in for the sole purpose of renting them out as Short-Term Rentals. These types of units
are often referred to aprofessionally managedwhich means an off-site manager manages the
unit and the bookings but does not reside within the unit or the building. Investors can purchase
numerous units across Brookline for this purpose, or even an entire building. This type of Short-
Term Rental results in apartment units that would otherwise be available for long-term leases
being removed from the rental market and makes them unavailable to people looking for
permanent housing in Brookline. This type of unit model would be prohibited under these
regulations.

Lastly, regulations will allow the Town to set up a mechanism to monitor, track and enforce
against both units that have not followed the required registration process AND units who have
registered but are not following the required provisions. Currently, due to the unclear nature of
the Town$ regulations, enforcement against Short-Term Rental options has been challenging.
There are no specifications on what Short-Term Rental hosts can and cannot do and there are no
specific penalties in place, because Brookline is currently silent on the topic overall. By

explicitly setting forth rules and regulations pertaining solely to this use, the Town will be in a
much stronger position to take action against any operators that are not following protocol.

Are there any financial impacts to the Town?
Staff of the Select Board Office, Planning Department, Building Department, Health
Department, and Fire Department all contributed to the drafting of this warrant article. One of

the drafting priorities was ensuring that the proposed regulations would not impose a heavy
burden on any of the involved departments. The cost of initial inspections conducted by the
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Building Department, Health Department, and Fire Department will be included in the
application fee for a Certificate of Registration and any additional necessary inspections will
involve a re-inspection fee. The processing of applications will be handled by an existing
employee of the Select BoagdOffice that currently handles the licensing process for other uses.
Therefore, Town staff does not expect the proposed regulations to incur significant additional
costs, and any costs that are incurred will be more than accounted for by the room tax received
from the state and the application fee, which the Select Board can adjust at will.

What kind of outreach has the Town done to create these regulations in a way that is fair to
all stakeholders?

Town staff has made strong efforts to learn about the existing practice of (usually illegal) short-
term rentals in Brookline by reaching out to a wide group of stakeholders to gain feedback and a
nuanced understanding on the various positions towards Short-Term Rentals.

Whether there is a need to legalize and regulate STRs has been an intermittent discussion over
five years with the Liquor License Review Committee, the Zoning By-Law Committee, and

other Boards and Commissions in Town. Following meetings with the Zoning By-Law

Committee inFall 2018, most Committee members stated they thought that Town Meeting

would favor legalizing some manner of Short-Term Rentals. However, they agreed with the

staff § suggestion that further outreach should be done with a variety of voices, including

property managers, condo associations, neighborhood associations, Short-Term Rental operators,
hotels and inns, etc.

When the state law passed regarding rooms tax for short-term rentéistean 2018, the Select

Board Chair requested staff immediately work on a zoning by-law that would legalize short-term
rentals on an interim basis. However, we did not move forward submitting a by-law to Town
Meeting for two reasons: doing so could cre@eandfatherednonconforming uses if and when
additional study and analysis led to a Town Meeting vote that restricted or banned some types of
short-term rentals in Brookline. Additionally, the state legislation did not require municipalities

to legalize the use prior to collecting tax revenue from those operators that self-registered with
the state.

Focus groups included two sessions with Short-Term Rental operators (Summer 2019), a
Brookline Neighborhood Alliance Public forum (October 2019), and a meeting with condo
associations and property managers (November 2019).

Additionally, one-on-one meetings kall of 2019 included a conversation with MASCO, two
meetings with three of our bed and breakfast operators, and multiple meetings with STARS of
Boston. Below are summaries of those discussions and the positions of those stakeholders:

Short-Term Rental Operatongtost hosts have been interested in speaking with staff and are in

support of regulations because they would like to be able to operate legally and do not want to be
in fear of shutting down. Some hosts have already been shut down and would like to be able to
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operate in the future. Some hosts only host guests for greater than 30 days and would therefore
not be subject to these regulations. However, those that host guests for shorter amounts of time
have seemed generally receptive of regulations including the proposed fees, inspection and
registration process. They would like as few limitations as possible. Many operators are seniors
or empty nesters who rely on this income to stay in their homes.

InnkeepersThree innkeepers stated ti#atBnB/other platforms are not their competition and

not a main concern. Some of these innsAig@nB to advertise their own rooms. Larger

concerns for their businesses are the online comparison booking sites like Expedia or Hotels.com
where prices are compared between various accommodations and they are rarely the least
expensive and thus lose business. Additionally, they are very interested in pursuing with the
Town ways that they could be regulated more like Short-Term Rentals than lodging louses
especially their current requirement to have a room dedicated fonasite manager24

hours/day. If Short-Term Rentals were legalized, they thought that the Town would likely have
more resources and prioritization to regulate these operations. They would like for smaller inns

to be regulated and taxed at the same rate as short-term rentals.

Brookline Neighborhood Assaociatiomhe BNA did not make any specific comments or input on
the regulations.

STARs:STARs is a business operating in Brookline and surrounding areas that manages
numerous units and connects STR guests with units for stays often relating to medical treatment
at local hospitals. STARs manages these units and provides cleaning, seetci(igcluding

the new jobs created that came with this business model). However, because STARs
professionally manages these unit and is NOT the primary resident or owner of any of them, they
would not be allowed to operate under the proposed regulations. Due to their close network with
many property managers in Town, staff has suggested numerous ways that STARs could adjust
their business model to identify a primary resident AND still charge an
operating/permitting/cleaning/advertising fee to rent the space out when the primary resident is
not using the space. Alternatively, STARs could help broker and manage apartments that are
leased to a corporate entity (such as traveling n§esssciations). Additionally, STARs has

told us they are working with individual Council members in Cambridge and Boston to provide

an exemption for uses associated and supporting medical patients and the Longwood Medical
Area; no specific legislation has yet been proposed that we are aware of. Staff is concerned about
the practical ability for Town enforcement operations to discern Short-Term Rental operators
that are servicing medical patients.

Condo Owners and Property Manag&famerous residents expressed concern with how

property managers who oversee condo associations would deal with Short-Term Rentals. Short-
Term Rental regulations will NOT supersede condo by-laws/policies. The informational meeting
was helpful to those condo owners and property managers, and a local attorney offered some
specific suggestions for how condo associations could handle STRs (whether or not they are
legalized in Brookline). Additionally, the group suggested that the language should not rely on
definitions such asprimary residencéand instead include the number of days/year that a rental
can occur.
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From this outreach, the proposed draft legislation changed primarily in the following three ways:
x Creation of specific public health and fire safety regulations within the registration
process beyond those otherwise necessarily required in the Building Code

X Allowance for renters to also be able to host short-term rentals (not just property owners)
X Addition of limit on number of days a short-term rental can be rented

x Limitation of owner-adjacent units to 2-family buildings

X Increased minimum rental period to 24 hours

X Required that condo association board certify that STRs are allowed under the
condominium documents

ARTICLE 23
Submitted by Select Board

The purpose of Article 23 is to establish the Building Commissioner, Director of Health and
Human Services, the Fire Chief, and the Town Administrator as enforcement agencies as it
relates to the proposed Article 5.11 (Short-Term Rentals). It should be noted that the Police
Department is, by default, an enforcing agency for Article 5.11. Further information on the
proposed Article 5.11 can be found under Article 22.

ARTICLE 24
Submitted by Land Bank Study Committee, Heather Hamilton, Chair

Community Preservation Act (MGL Ch 44b) Summary
The Massachusett€ommunity PreservatiorAct (CPA), MGL Chapter44B , wasapprovedon
September 14, 2000. The CPA allows communities to spend money for:

T Acquisition, creation and preservation of open space;

Acquisition, preservation, rehabilitation and restoration of historic resources;
Acquisition, creation and preservation of land for recreational use;

Creation, preservation and support of community housing;

H =+ +H+ +H

Rehabilitation or restoration of open space,land for recreationaluse and
community housing that is acquired or created with CPA funds.

The acceptanceof the CPA by Town Meeting and the subsequenacceptancéy the town's
registeredvotersof a ballot questionare the prerequisitedo the CPA taking effect. The CPA
allows a communitythe discretionto enacta surchargeof not more than 3% of the annualreal
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estatetax levy. The amountof the surchargeon the real estatetax levy is not includedin the
FDOFXODWLRQ RI WRWDO WD[HVY DVVHVVHG IRU SXUSRVHV RI
The CPA exemptsfrom the property tax surchargethose taxpayersreceiving an exemption
authorizedoy M.G.L. c. 59 or any otherlaw, suchas,charitableinstitutions,the Commonwealth

cities and towns, certain classesof qualified elderly, widows and veterans,etc. (Theseare

statutory exemptions.)

The statuteallows a town to include optional exemptionsof $100,000for eachresidential
property,anexemptionfor owner-occupantazho would qualify for low incomehousing(80% of
areamedianincome)or low andmoderate-incomeeniorhousing(80% or 100%of areamedian
income).If atown choosedo do so,atown may alsoexemptclassthree,commercialandclass
four, industrial taxpayersin thosecities or towns with classifiedtax rates,with or without a
$100,000 exemption.

Underthe termsof the CPA statutethe SelectBoard mustappointa Community Preservation
Committee (CPC). The statute charges this committee with evaluating proposals and
recommendingCPA spendingto Town Meeting. The statute requiresthat Town Meeting
appropriatepr setasidefor later spendingnot lessthan10% of the annualCPA revenuesn the
Community PreservatiorFunds (CPF) for eachof the three categoriesOpen space/recreation
land, historic preservation,and affordable housing. The remaining 70%, less up to 5%
appropriatedor administrationmay be distributedbeyondthe required10% amongthesethree
CPA categoriesin accordancavith the recommendationsf the CPCandthe approvalof Town
Meeting. Up to 5% of the annualrevenuescan be usedfor administrativeexpenseselatedto
carryingoutthe communitypreservatioprogram.CPA fundsmay be usedasthelocal matchfor
other grants that would fund CPA eligible projects

Upon the acceptancef the CPA, a town mustestablisha CPC composedf not lessthanfive
memberdrom designatedown boards(conservatiorcommission historical commission parks
and recreationcommission,housingauthority, and planning board) and up to four additional
membersselectedthrough procedureso be establishedoy the town. The CPC recommends
annuallyto Town Meeting for approvalof the variouseligible projectsor propertiesfor which
the CPFfundsareto be expendedThe CPA requiresthe CPCto consultwith the variousboards
and commissionsn orderto determinewhat recommendationso make during the year. The
CPC may makerecommendationto Town Meeting for expenditureof fundsfor the purposes
designatedn the CPA. The Legislatureamendedhe CPA, effective April 7, 2005,to allow a
city or town to appropriateanoneyin any yearfrom the CPFto an affordablehousingtrust fund
(AHTF). If Town Meeting rejectsthe CPC recommendatiorfor distribution of funds for a
particularproject,the unspenfundsgo backinto the CPF.Oneof the principalguidelinessetout
in the CPA for the spendingof funds is that the funds cannotbe usedto replaceexisting
operatingfunds but only to augmentthem. The Departmentof Revenuehas interpretedthis
guidelineasprohibiting the useof CPA fundsto supplantoperatingfundsthatalreadyhavebeen
appropriated.

In additionto the funds raisedthroughthe applicationof the surchargethe town will receive

funds from the Massachusett€ommunity Preservatiornlrust Fund distributedin three stages:
matching, equity, and surplus. The principal stageis the first-round matchingdistribution in
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which the town will receivean amountnot lessthan5% andnot morethan100%to matchthe
fundsraisedby the town throughthe surchargeThe fundsreceivedfrom the Stateare derived
from the surchargefee addedonto all documentrecording fees (except for the filing of
declaration®f homesteadat the countyregistryof deedsn which the communityacceptinghe
CPA is located.The amountof the fundsdistributedannuallyby the Stateto the town is based
uponthe amountwhich the town hasraisedannuallythroughJune30 of eachfiscal yearasa
result of the town's surchargeand certified to the State.(When, as happenedhis last year,
Massachusettsndswith a surplus,the Commonwealtimay allocatesomeof this surplusto the
CPA TrustFund. For the 2020distribution,for example the Commonwealtradded$20 million
to the amount raised from recording fees.)

A communitythat acceptshe CPA may revokeits acceptanceny time after five yearsof its
acceptancdy the samemannerin which the CPA was acceptedDuring the five years,if the
communitywishesto amendthe amountof the surchargeor changethe exemptionsthey must
do so by the sameprocessby which the CPA was accepted.The surchargejn the five-year
period,however,may be reducedby the communityto anamountthatis greaterthanzero,e.g.,
0.01%.

Community Preservation Act exemptions

The Community Preservation Act mandates certain statutory exemptions, as follows:

Chart 1: Typical Number of Statutory Exemptions Granted in Brookline

Ch.59,

Sec.! |FY2017
Description Clause #Granted
Surviving Spouse 17D 5
Veteran (10% Disability) 22 46
Veteran (loss of one hand, foot or eye) [22A 0
Veteran (loss of two hands, feet or eyes22B 0
Veteran (special housing) 22C 0
Veteran (certain widows of soldiers) 22D 0
Veteran (100% disability, cannot work) [22E 10
Blind 37A 37
Elderly 41C 11

The CPA alsoallows additionaldiscretionaryexemptionsas explainedin the summary,above.
The Land Bank Study Committee the petitioner,votedto recommendn this article exemptions
for owner-occupantsvho would qualify for low incomehousing(80% of areamedianincome)
or low and moderate-income senior housing (80% or 100% of area median income).

DISCUSSION
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The Brookline Housing Authority needssubstantialamountsof money for new housing. A
balancedadditionalaffordablehousingapproachshouldalso be providing more fundsfor open
space,parks and playgrounds.With many significant historic structuresin Town, historic
preservationand possibly adaptivere-useof historic structuresis an importantgoal to many
Brookline residentsAdoptingthe CommunityPreservatiorct, by providing a dedicatedsource
of funds for these purposes, may free up money in the town budget for other priorities.

Brookline facesdifficult budgetchoicesover the next five years,which will almostcertainly
mean requestsfor further overrides and debt exclusions. Additional overrides and debt
exclusionasmposea particularhardshipon low-incomeresidentswho are alreadystrugglingto
pay taxesrising at rateswell above2.5% due to overridesand debt exclusionsalreadyin the
pipeline.

Unlike an override, the CPA surchargeon Tax Bills is structuredin such a way that
low/moderate-incoméouseholdsare entitled to apply for exemptionfrom the surchargeAlso,
CPA revenueis matchedby the state§ Community PreservationTrust Fund, which for the
currentfiscal yearis expectedo be atarateof 31%.Moneyfor the CPA statematchcomesfrom
feesandtaxespaid by residentsandbusinesdgirms in everycity andtown, including Brookline.
Brookline currently getsnothing back from the funds ($162,560in 2019)depositedn the CPA
Trust Fund, but would if Brookline adopts the CPA.

Boston, Cambridge,and Newton are among 176 municipalitiesthat have adoptedthe CPA.
Adopters include one-half the municipalities in Massachusettdut well over one-half of
taxpayers either by number or by state and local taxes paid.

In orderto estimatethe revenuefrom the CPA surchargeadjustmentsnustbe madeto takeinto
accountthe financialimpactof the allowed exemptionsThis involvesestimatingthe numberof
residentsvho are grantedexemptionsChart1 lists the numberof statutoryexemptionggranted
in Brooklinein atypical year. Eligibility for thelow/moderate-incomexemptionspn the other
hand,is a function of householdsize, householdincome, and the areamedianincome (AMI)
thresholdthat appliesfor eachhouseholdgither80% of AMI or 100% of AMI. The numberof
eligible households,among Brookline$ approximately 12,500 owner occupied households
cannot be readily determinedfrom available information. If this number were known, an
estimateof the numberof potentially eligible householdsand the numberwho would actually
apply and be grantedan exemption,would help to reduceuncertaintyregardingthe financial
impactof the low-incomeexemptionsBut dueto the lack of this requiredinformation sucha
method is neither preferable nor feasible.

Therefore, ratherthanrelying on sucha method,instead,Chart2 showsa projectionbasedon
Massachusettepartmentof Revenuedata for communitiesthat only allow the statutory
exemption,and for communitiesthat offer, in addition, the low/moderate-incomexemptions
(Chart 4). Based on these data for 11 communities offering the low/moderate-income
exemptions,the median shrinkagedue this exemptionis 0.68%. For Brookline, this 0.68%
projectedshrinkagen CPA revenuewould be $15,940.Adding to this projectionto the $11,720
median experiencefor 19 communities with statutory exemptions only, the shrinkage
contemplatedby this warrantarticle would total 1.88%or $27,660.This amount,subtractedrom
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the proposedsurchargeandthenincluding an estimated31% statematch,resultsin estimated
net CPA revenue of $3,034,536.

Chart3 estimateghe impactof the CPA surchargewith the statutoryandlow/moderate-income
exemptionson variouspropertyclasseswith andwithout the residentialexemption.(The chart
alsoindicatesthe possibleimpactof the further $100,000assesseudalue exemptionallowed by
the CPA, but this is for information purposesonly becausehis exemptionis not contemplated
for this article.)

Chart4 showsof datafor CPA participatingcommunitiesthat offer no exemptionsbeyondthe
statutory and communities that offer both the statutory and the low/moderate-income
exemptionsThe medianfor the 11 communitiesthat offer low/moderate-incomexemptionss
1.18% and the medianfor the 19 communitiesthat offer no exemptionsbeyond statutoryis
0.50%. (The difference,0.68% (1.18 +0.50 ), would be an estimateof the changein the
shrinkage due to the additional low/moderate-income exemptions.)

Chart 5 lists CPA experience for a number of neighboring communities.

Chart 2: Projected Revenue for Brookline from a 1% CPA Surcharge
Based on the FY20 1% Surcharge with 1% Surcharge with statutory & low-
Levy and anticipated statutory exemptions only income exemptions (recommended)
state match

FY20 Total Tax Levy $234,410,004 $234,410,004
on Real Property

Proposed 1% CPA  $2344,100 $2344,100
Surcharge

Shrinkage due to $11,720 $11,720
StatutoryExemptions,

Abatemenrd, Senior

work-off (estimated at

0.50% based on

experience oi9

towns with no other

exemptions)

Shrinkage due to $15,940
Low/Moderate

Income Exemptios

(estimated a0.68%0

based on experience

of 11 additionaltowns

with the

low/moderateéncome

exemptiors but no

otherexceptfor those

above)

Estimated reduction it $11,720 $27.660
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revenue due to
exemptiongestimated

at 1.18% for

combined statutory

and low/moderate-

income)

Net Funds from $2,332,380
Surcharge

State Match at 31% $723,038
Estimate of CPA $3,055,417
funds available
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Chart 3: Impact of the Proposed 1% CPA Surcharge on Tax Bills in Brookline
Median Value SF Median Value

With and without a first

$100,000 of value exemption.

FY20 Assessed Value
Less Residential Exemption
Equals Taxable Value
Times Tax Rate
Equals Tax Bill

RE Tax as% of Ass. Value

1% CPA Surcharge

Surcharge w. IO0OK Exemption

RE Tax+ CPA SC as % of Ass. Val.
Change due to CPA surcharge

FY20 Assessed Value
Times Tax Rate
Equals Tax Bill
Tax Bill as% of Ass. Value

1% CPA Surcharge
Less Value of I0O0OK exemption
Surcharge w. 100K Exemption

RE Tax+ CPA SC as% of Ass. Val.
Change due to surcharge

FY20 Assessed Value
Times Tax Rate

Equals Tax Bill
RE Tax as% of Ass. Value

1% CPA Surcharge
Less Value of 100K exemption

Surcharge w. I00OK Exemption

RE Tax+ CPA SC as % of Ass. Val.
Change due to surcharge

Home with
Residential
Exemption

$1,719,250
$292,060
$1,427,190
0.945%
$13,487
0.784%

$135
$9.45
$125

0.792%
0.007%

Median Value SF

Home without
Residential
Exemption

$1,719,250
0.945%
$16,247
0.945%

$162
$9.45

$153

0.954%
0.009%

Median Value

Small Apt. Bldg
w.o0. Res. Ex.

$2,822,600
0.945%
$26,674
0.945%

$267
$9.45

$257

0.954%
0.009%

Condo with
Residential
Exemption

$747,300
$292,060
$445,240
0.945%
$4,302
0.576%

$43
$9.45
$34

0.580%
0.004%
Median Value
Condo without

Residential
Exemption

747,300
0.945%
$7,062
0.945%

$71
$9.45

$61

0.953%
0.008%

Median Value

Large Apt. Bldg
w.0. Res. Ex.

$7,416,650
0.945%
$70,087
0.945%

$701
$9.45

$691

0.954%
0.009%
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Median Value

Median Value 2

SF & Condo with Family with

Residential
Exemption

$911,600
$292,060
$619,540
0.945%
$5,855
0.642%

$59
$9.4S

$49

0.648%

0.005%

Median Value
SF & Condo no

Residential
Exemption

$911,600
0.945%
$8,615
0.945%

$86
$9.45
$77

0.953%
0.008%

Median
Assessed
Value
Per unit,

Small Apt. Bdlg Large Apt. Bdlg

(4 units)

$526,663
0.945%
$4,977
0.945%

$50
$2.36

$47

0.954%
0.009%

Residential
Exemption

$1,818,700
$292,060
$1,526,640
0.945%
$14,427
0.793%

$144
$9.4S

$135

0.801%
0.007%

Median Value 2
Family without
Residential
Exemption

$1,818,700
0.945%
$17,187
0.945%

$172
$9.45
$162

0.954%
0.009%

Median
Assessed
Value

Per unit,

(20 units)

$350,692
0.945%

$3,314
0.945%

$33
$0.47

$33

0.954%
0.009%

Median Value 3
Family with
Residential
Exemption

$1,918,000
$292,060
$1,625,940
0.945%
$15,365
0.801%

$154
$9.45
$144

0.809%
0.008%

Median Value 3
Family without
Residential
Exemption.

$1,918,000
0.945%
$18,125
0.945%

$181
$9.45
$172

0.954%
0.009%



Chadt Data on Municipalities that have adopted the CPA with the low income or

Agawam
Ayer
Boxborough
Dracut
Dunstable
Goshen
Hull

Millis
Reholoth
Rowley
Watertown

Barnstable
Bourne
Brewster
Dennis
Eastham
Falmouth
Harvard
Harwich
Hudson
Mashpee
Newton
Orleans
Peabody
Plymouth
Sandwich
Truro
Wellfleet
Westport
Yarmouth

with no exemptions beyond those required by statute (data for FY19)

Real Property Surcharge Exemptions  Surcharge Surcharge  Shrinkage % Shrinkage

Tax Levy Rate (beyond with no Raised due to

statutory) Exemptions Exemptions
53,276,820 1.00% lowincome 532,768 529,429 3,339 0.63%
19,093,589 1.00% lowincome 190,936 189,916 1,020 0.53%
18,490,234 1.00% lowincome 184,902 183,464 1,438 0.78%
48,746,712 2.00% lowincome 974,934 964,944 9,990 1.02%
9,168,977 3.00% lowincome 275,069 274,408 661 0.24%
2,311,789 3.00% low income 69,354 68,535 819 1.18%
28,876,173 1.50% lowincome 433,143 428,027 5,116 1.18%
21,961,654 1.00% lowincome 219,617 163,954 55,663 25.35%
23,833,271 1.00% lowincome 238,333 233,720 4,613 1.94%
15,397,843 3.00% lowincome 461,935 455,101 6,834 1.48%
105,860,455 2.00% lowincome 2,117,209 2,085,274 31,935 1.51%
Median 1.18%
120,431,812 3.00% none 3,612,954 3,596,331 16,623 0.46%
48,504,661 3.00% none 1,455,140 1,445,843 9,297 0.64%
33,406,663 3.00% none 1,002,200 997,502 4,698 0.47%
43,026,351 3.00% none 1,290,791 1,287,571 3,220 0.25%
24,083,901 3.00% none 722,517 719,164 3,353 0.46%
101,117,566 3.00% none 3,033,527 3,010,745 22,782 0.75%
21,084,669 1.10% none 231,931 231,935 -4 0.00%
48,466,005 3.00% none 1,453,980 1,445,653 8,327 0.57%
51,768,015 1.00% none 517,680 515,080 2,600 0.50%
47,340,155 3.00% none 1,420,205 1,412,734 7,471 0.53%
337,781,126 1.00% none 3,377,811 3,381,289 -3,478 -0.10%
29,859,176 3.00% none 895,775 893,294 2,481 0.28%
105,219,469 1.00% none 1,052,195 883,904 168,291 15.99%
168,793,464 1.50% none 2,531,902 2,519,026 12,876 0.51%
58,752,307 3.00% none 1,762,569 1,755,347 7,222 0.41%
16,097,655 3.00% none 482,930 479,830 3,100 0.64%
17,549,368 3.00% none 526,481 525,614 867 0.16%
27,744,626 2.00% none 554,893 551,830 3,063 0.55%
59,444,529 3.00% none 1,783,336 1,767,530 15,806 0.89%
Median 0.50%

Source: Massachusetts Department of Revenue, Municipal Data
Chag Data on Neighboring Municipalities that have Adopted the Community
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